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38  The Law of Traffic Offences

the volume of work done by the Provincial Offences Court, the various
mechanisms in place for the accused to deal with the charge without ex-
cessive technical difficulties, the minimal penalties, and the “fail-sale”
provisions in s. 11, the court found that the relatively minor infringement
of the Charter right was justified.

The same result was reached in Richard® by the Supreme Court of

Canada which held that the overall organization of the provisions in the
New Brunswick procedural statute®” amounted to a scheme to determine
when and how an accused might waive his or her right to a trial.

(g) Part III Prosecutions: Charges on Information
(i) [Initiating Proceedings

As noted above, Part Il prosecutions are initiated by the laying of an
information before a Justice of the Peace. The procedure employed in
such a prosecution is similar to that employed in Criminal Code prose-
cutions and is generally more complex and cumbersome than that found
in Part I, Certificate prosecutions. To issue the charging document the
person who wishes 1o charge the accused must lay before a Justice a
sworn statement alleging facts which would constitute an offence under
provincial legislation. While a Certificate may only be issued by a Provin-
cial Offences Officer, anyone may initiate a Part 111 prosecution by laying
a sworn information before a Justice of the Peace.

Where an officer finds someone in the act of violating some provision
of a provincial law which is deserving of a Part III prosecution, he may
issue a summons before laying the information. If the Justice of the
Peace refuses (o issue process (i.c., accepts the charging document, but
declines to issue any formal document requiring the accused person to
attend and answer the charge), the Justice shall cancel the sSumMmons so
issued and give notice of the cancellation to the defendant. It should be
noted that the summons is not the charging document and as such is not
subject to the same legal scrutiny as the information.

36 Supra, note 7.

37 Provincial Offences Procedure Act, SN.B. 1987, ¢. P-22.1.

38 Section 3(2) of the Provincial Offences Act only empowers “a provincial offences officer”
to issue a certificate of offence. Any private citizen wishing to lay a charge under a
provincial Act muest look to Part 111, The purpose of requiring individuals to use this more
complex procedure is to limit abuses by private complainants. By requiring a private
citizen to convince a Justice of the Peace on evidence given under oath that there is good
reason to believe that an offence has been committed, this provision operates to prevent
frivolous complaints. The streamlined procedure under Part I might become the vehicle
for injusticeifit could be set in motion by anyone who was upset with his or her neighbour.

39 Sees. 22. This is similar to 5. 451 of the Criminal Code which allows an officer to issue
an appearance notice to an accused before process issues.
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There is no requirement that the Justice and the defendant r'csiltlvlm
the same jurisdiction or even that the Justice be assngped to 1hcb_|ur|.~:(l|t
tion where the offence is to be tried, so long as the information 1s return

1 1 H H Al
able in the proper jurisdiction. ‘ . 2

When the Justice issues process on an information he confirms any
summons issued by the officer. Some authors have suggested thal_ there iy
nothing to prevent an officer from presenting a s%mglc mf?rmutmn (o i
series of Justices, each fulfilling a separate function (the first accepting
the information and confirming the summons and the second actually Is
suing process).*! . _ B

Section 25 sets out the statutory requirements of an information,

(ii) Why Proceed under Part 1117

There are three principal reasons that a Provincial Offcncci(.)lhf'w
might choose to swear a Part III information (rather tha‘n a .CCI‘[IHUIEt tlrt
Offéncc). Firstly, he might simply want to ensure thz_at it will be ;:!u‘n";s
the prosecution to seek the more serious pcr_lal_lles{ avallat_)]c urnder ul :
Sccondly, the expiration of the thirty-day limitation period for service 0
a Notice*® may have expired since the date of the offt:.nf:e, leaving no
option. Finally, it is possible that, in rare cases, the authorities wuulﬂ w‘u.nll
the Justice to issue a province-wide warrant for the arrest of the accuset
Under s. 24 such a power is available in limited cases.*

4. ATTACKING THE CHARGING DOCUMENT: ‘GETTING OFI*
ON TECHNICALITIES UNDER THE ONTARIO PROVINCIAL

OFFENCES ACT

(a) Introduction

It is important to remember that the central puryose of the mnﬁvt:n
procedural statutes like the Provincial ()_Qrences Act® has been to c‘1‘n.1l
nate unnecessary procedural ‘technicalitics’ from_ regulatory pl‘:)hrl-;.ll
tions.* Tt was not intended that a purely formal defect should be fatal to

40 Section 23(2).

41 Drinkwalter and Ewart, supra note 26, at 92. ‘ i

42 See below under heading “Attacking the Charging Document.

43 Sees. 3(3). : : :

44 For a helpful discussion of the advantages of proceeding under Part II1, see Drinkwalter
and Ewart, supra note 26, at 79-84.

45 R.S.0.1990, c. P.33. ; . :

46 For an exarnple of the sort of trivial defect that might have been fatal in an earlier age,
see R. v. Sullivan (1968), 3 C.R. (N.S.) 132 (Ont. S.C.) which hc‘]d thata chec‘kmark"ln.:l
i)ox on a ticket invalidated it because the statute referred to marking the box with an - ?fl'
See also Toronto (Metropolitan) v. Beck (1990), 23 M.V.R. (2d) 61 (Ont. H.C.J) crit
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a charging document. The main consideration in these cases is to be the
effect of the defect on the parties and their rights under the procedures
available under the Act. Even a substantive error may be allowed if it is
possible for the court (o correct the error without depriving the defendant
of his right to know and defend the charge against him.

Most such statutes provide broad powers to amend a charge to cure
defects which are merely formal in nature. For example, under the Pro-
vincial Offences Act the Justice has a broad discretion to amend the charg-
ing document to cure defects and to bring it in line with evidence. The
court may amend the Certificate or Information in certain circumstances
set out in s. 34:

34. (1) The court may, at any stage of the proceeding,

or certificate as may be necessary if it appe

1cate,

amend the information
ars that the information or certif-

(a) lails to state or states defectively anything that is requisite to charge
the offence:

(b) does not negative an exception that should be negatived: or
() is in any way defective in substance or in form.

(2) The court may, during the trial, amend the information or certificate as
may be necessary if the matters to he alleged in the proposed amendment are
disclosed by the evidence taken at (he trial.

(3) A variance between the information or certific

ate and the evidence taken
on the trial is not material with respect to,

(a) the time when the offence is alleged (o have been committed, if it is
proved that the information was laid or certificate issued within the pre-
scribed period of limitation: or

(b) the place where the subject-matter of the proceedings is alleged (o
have arisen, except in an issue as 1o the jurisdiction of the court.

(4) The court shall, in considering whether or not an amendment should be
made. consider,

(a) the evidence taken on the trial, if any;

(b) the circumstances of the case;

(c) whether, having regard (o the merits of the case. the proposed
amendment can be made without injustice being done.

cizing the “overly technical” approach of the trial court (o Provincial Offences Act issues,
In another case, R. v. Donovan, 2005 CarswelINB 57, 2005 NBPC |, 277 N.B.R. (2d)
187,727 A.P.R. 187.27CR. (6th) 8 (N.B. Q.B.), the court found th
ticket contained a technical defect. it did not mislead

that warranted dismissal of the charge,

at although the traffic
and cause irremediable injustice
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(5) The question whether an order to amend an information or certilicute
silould be granted or refused is a question of law . ..

i is § 2). If the court
The key passage in understanding this power is s. 34(4)(c). .l! 1hL. :.;:In
cannot make the amendment without depriving the accused]n[ rbmlm” |}1 i;
' ir t S n fac
i i to repair the document. i
it should not use its power to ‘ .3
:;el?ossiblc to amend without depriving the accused to some right, the Jux
tice probably has no jurisdiction to r;]ake the ;:}ant:gzﬂrzgt.bcmm fow's
i i at particulars may ,
Section 34 provides that pa : . i
ial i fair trial for the defendant. Pa ars ‘
trial if necessary Lo ensure a c i 3o e
i iolation i re detail than is found in g
scribe the alleged violation in mo 1L Nty
g%:.lmcnt in order to make it possible for the defendan.l to pUl--[lm\T;::,;
foﬁ answer and defence to the charge. An order for‘pamculars ?‘u.m I : h;
hu er, be made if it would simply serve to bind the prosecutio
owever, i
prove unnecessary facts."

(b) Duplicitous Charging Documents

Section 33 provides:

33. (1) A defendant may at any slage of the proceeding apply to the court (
amend or divide a court that,

i : 1SS10N§ nie
(a) charges in the alternative different matters, acts or omls(sjmn.x._lril.u\t u
stated in the alternative in the cnactment that creates or describes

offence; or
(b) is double or multifarious,
on the ground that, as framed, it prejudices him in his defence.

i i " n
This provision would be used where the charge in the C_emﬁcf?lc:l IIll
formation as worded is broad enough to include two possible o En ‘ p
S(I;Ch a case, the accused is really called upon to answiffrhtwn :;I:\r,h-tl;"u
, i é i Spe ' the sa
if the accused is later charged in respect o Tol
once. Further, if the accuse ‘ cspect of (e N
ted from pleading a p )
act he or she may be preven _ n ple . S
t;)l:elcalusc on the face of the Certificate, it is impossible to say for certain
the charge was. ; ‘ o . \
What(:hallengti based on this complaint are often based on an llntc)r::: ::;'
tion of the section giving rise to the allegation N d:[)]es f:);,r;is :,n‘cnw
; * the language creating the ¢
fence or two?*® For example, ng creating fhe oo
i iving’ : rohibits driving “withou .
f ‘careless driving” normally p i iving ! .
E:ntion“ or “without reasonable consideration for others using the hig

), affirmed
47 In the criminal context, see R. v. Govedarov (1975), 3 O.R. (2d) 2;'((*0(1“13 C.A.), affirn
on other grounds (sub nom. R. v. Popovic) [1976]2 S.C,Isl: 108 (5 B ) b2
48 Sec. for example, R. v. Timplaru (1987), 47 M.V R. 41 (Sask. Q.B.).
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way”. Is this one offence or two? If the section creates one offence that
can be committed in several ways, then generic charging language is per-
missible — if it creates two offences, then the charge must be worded to
identify which is alleged. While an amendment to cure such a defect is
common, it has, for the accused, the advantage of focusing the allegation
by the prosecutor and thereby may provide a defence.

(¢) The Misspelled Name

A frequently cited error is a misspelled name. Often a defendant will
seek to quash a charging document because the name on the document is
not spelled correctly. The test in such cases is whether typical reasonable
defendant, reading the misspelled name would say “This is not me” or
“This is me, but there is a mistake in the spelling of my name™.*

(d) Objections at Trial

An objection to a defect on the face of the document should be taken
before the plea. If an amendment is allowed by the court and an adjourn-
ment is necessary, the court has a limited power to order costs in favour
of the accused.”'

It is important to raise an objection at trial to a defect in a charging
document. If a defendant fails to object to the wording of the document
at trial he will be deemed to have accepted the form of the charge and
cannot appeal on the ground that it was somehow defective

When challenging the charging document, it is important to remem-
ber the circumstances under which it is usually presented to the accused.
Normally, the officer has served an Offence Notice on the accused im-
mediately after the incident giving rise to the charge. The circumstances
will usually be such that the defendant will have actual knowledge of the
transaction alleged in the charging document.® If this is not the case and
the defendant intends to challenge the charging document, the defendant

49 See ch. 6, “Careless Driving,” below.

50 This problem is thoroughly canvassed in J.D. Ewart. “Appellation non Controlée: The

Misspelling of the Defendant’s Name in Informations or Certificates of Offence” (198 1),

23 Crim. 1.Q. 492,

See =5, 37 and 60 of the Ontario Provincial Offences Act.

Section 124 provides:
124 (1)
Judgment shall not be given in favour of an appellant based on any alleged defect in
the substance or form of an information, certificate or process or any variance
between the information, certificate or process and the evidence adduced at trial
unless it is shown that objection was taken at the trial and that, in the case of a
variance, an adjournment of the trial was refused notwithstanding that the variance
had misled the appellant.

33 R.v. Sporring, supra, note 6.

fn Lh
1D
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should make it clear to the court that the charge was not communicated
to him until some time after the event giving rise to the chargc.‘ or that the
confusing nature of the events giving rise to 1he charge deprives the de
fendant of any special advantage in understanding the charge.

(e) Short Forms in the Regulations

Most statutes provide that certain pre-approved short form languipe
can be used to charge common traffic offences. For example, s. 1 1(2) ol
the Provincial Offences Act provides:

13. (2) The use on a [Offence Notice or Summons] of any worf:l or eXpres
sion autharized by the regulations to designate an offence is sufficient for all
purposes to describe the offence designated by such word or expressiog
[Emphasis added.]

The regulations made under this section create official short forms 1o e
scribe offences. They generally provide a fair, common sense L|CH£'I'II|DIIIIII
of the offence alleged.™ If the officer preparing the Offence Notice (i
summons does not know the official short form, or in cases where there
is no such short form for the offence alleged. any words ade‘q“ua.lll.'ly e
scribing the offence are allowed.™ A document using the 01|1lc|:|llly i
proved short form cannot be challenged as failing to give sufficient infor
mation about the offence charged.®

If something other than the official short form is used, the charping
document will nonetheless be sufficient if it clearly:%?

1. Identifies the offence alleged (i.c., the statutory breach that ix al
leged);

2. Gives reasonable information with respect to the act or omission
be proved; and

3. Identifies the transaction referred to.

forms for the relevant offences are reproduced in Appendix C.

:; ;#2.5:4{;:;'5 (1975), 23 C.C.C. (2d) 50 (B.C. C.A.) and Rv. v. Delfing (1982), 17 Mun. It
(2d) 343 (Man. Co. Ct.), approving the use of the expression “possess a radar d-.-.lvvltlml 1
a motor vehicle” to deseribe the offence created by Highway Traffic Act, RSM. 1971,
> H-60, 5. 223(4)(a)(iii).

56 (Ili‘ [1 ?;:;:rrfg,[ s:fpifz. r)mte 6. See also Charlottetown (City) v. Maclfmfwn (1991), 2
M.V.R. (2d) | (P.E.L C.A.). See also Ontario (Ministry of Transportation) v. Dagne
Construction Inc. (1995), 1995 CarswellOnt 450, 12 M.V.R. (3d) 99 (Ont. va'. (RIL
where it was determined that the justice of the peace was required tr? rc(!ucst furthie
particulars if they are readily available in order to clarify any vagueness of theinformation
An adjournment should then be offered to the defence.

57 See Ewart & Drinkwalter, supra note 26 at 67-70 and 99-102.



4 Ihe Law of Traffic Offences

It is not necessary for a charge to be exhaustive in its description of the
transaction alleged to be sufficient to survive challenge. In some cases,
where the charge is legally sufficient, the accused may nonetheless desire
or require additional details to know the charge against him or her. In such
cases the accused can move for particulars, which amount to a more de-

tailed factual allegation about the conduct of the accused alleged to con-
stitute an offence 5

(f) Defects Not Affecting the V.

alidity of a Charging Document or
Which May be Amended®

Given the nature of charging documents under modified procedural
statutes, and the broad flexibility shown in respect of defects in such doc-
uments, it is not surprising that a number of ‘defects’ have been held not
(o go to the substance of the charge. Tt is equally unremarkable (hat lew
facial defects in charging documents alleging traffic offences result in the
document being quashed. Between the latitude shown (o such defects, the
relative case of preparing such charging documents, and the training pro-
vided to officers, few, if any, fatal defects should arise.

The following crrors in charging documents have been held to be
cither no defect, or subject to amendment by the court at the request of
the prosecutor:

-

Failure of an officer to sign a Notice or Summons:©

*  Failure (o state the district and court in which the offence notice
is to be returnable:®!

Use of unofficial short forms (e.g., H.T.A.) provided the docy-
ment is otherwise sufficient;5?

*  Charging “speeding” without proper statutory references:f

et SN T

a8 Rt Devereauy ( 1975), 22 c.C.C. (2d) 568 (Ont. H.C.l)and R, 1. Gauthier (
C.C.C. (2d) 420 (Ont, H.C.J.). :

29 For a complete list of the Statutory terms of
$. 25 of the Ontario Provineial Offences Act.

60 R v. Eltior 1981), 12M.V.R. 35 (Ont. C.A.).See also R V.
6037, [2001] O.J. No. 2948 (Ont, C.J ).

61 R.v. Callahan (1981), 21 M.V.R. 127 (Ont. CA)R v Arnold (1982), 17 M.V.R. 61
(Ont. H.C.LL); R, v, Greenspan ( 1982), 17 M.V.R. 57 (Ont. Prov. Ct.),

62 R. v Lemiewx (1980), 15 M.V.R. 126 (Ont. C.A.). Sce also K. . Vaughan (1978), 1

M.V .R. 32 (Ont. Dist. Ct.) dealing with proceedings under the old Summary Convictions
Act, R.S.0. 1970, ¢. 450, 5. 7(5).

63 R v. Kartna (1979), 2 M.V.R. 259 (Ont. HCJ.: R v
(Ont. Dist. C).

1977). 36

an information or cerlificate in Ontario, see

Tair(2001), 2001 CarswellOnt

Lemieny (1978), 1 M.V.R. 27

Procedural Issues in Traffic Offence Trialy 4

«  Failure to name the victim of the offence;*

»  Failure to specify the means of carrying out the offence;"
*  Omitting the word “limited” in a corporate name;"

»  Using the word “operate” instead of “drive™;”

»  Failure to note the filing time on the information;™

The time allotted by the issuing officer between vnhl!nllun:\p'm:

: e di t the requirements ol the Act us

t and appearance did not mee chl% e
2.I\;:(I:rking dl:l;” did not include Saturdays, Sundays or holidiys

Use of incorrect section number or failure to state a Ht‘t‘t:lllln u:nn
L] o : . J :
ber where the offence is adequately described in words," i

Minor deviations in the form used for the ticket, or minor de
. ino
tures from approved forms.”

i been Refused or Which
for Which Amendments have.
= EI:;?: t]?legr: Held to Render the Charging Document a Nullity

These defects, which will be rare, would seem to render a ¢hii i

document a nullity: | |

Missing signature on the information (either the Justice o (i
informant);”

*  No date of the offence;

*  No name for the defendant;”

64 Section 25(7)(a).
ey Ont. H.C')
gg ??:L;(l Oannza; .(J ;ﬂ Brennan & Associates Lid. (1981), 61 C.C.C. (2d) 1 (On
¥ st (1982), 35 O.R. (2d) 179. ) e
bl WPL-W( V. le Brunswick (Provincial Court Judge,‘_(l?‘)l), 1991 Cdl’d‘l ’:‘ ot
68 Stephenson _l- N- 10 (N.B. Q.B.). So long as the traffic tlckt?l appeare (I i
([il%ll“ NFB - w:a; generz;le;i or was in possession of the presiding judge the «
ocket, 1f one was rated,
i ts were met. sl
69 ]:q:‘;:zj:!:l\;%), [1995] N.B.J. No. 513, 1995 mecm:]B((z)i][ (gf).()s{._(- L
R‘ r’.x rel. James v. Joy Oil Co. Lid. (1959), 12."? C.E.E 57 he ,14:‘ ;
70 J('In-?fesol:l .(OCL 25, 1985, B.C. Co. CL‘)i m;r;gn{ezllzt:d (?; BIS) WR v :gco;,: ey e
Bl SC’?GPEHIS ([]1%?995)1’ Ci)6j NIINIXEZE% ()Om. C.l). Sm also the applicable i;;r:r:;rv::“: |::
e val; as the O.nta-rm Interpretation Act, R.S:O. 1990, c. 1.1-1, [T;c “l“:"i,""w .
Smmt'c, ZUC iations from prescribed forms, generally if they do not alter the ¢
permits deviz s 0
‘ ated to mislead.
the form, and are not calculate .
72 R.v. Kapoor (1989),52 C.C.C. (3d) 41 (Ont. H.C.).
73 Supra, note 50.



46 The Law of Traffic Offences

* No name for the charging officer;™
*  No location given for the offence:
No offence indicated or none known to law;

Certificate of offence did not show the set fine amount, although
the‘lotal payable fine amount was present on it and the offence
notice;” :
Information sworn after the end of the limitation date; and

Failing to properly identify offence that accused (as owner) stood
charged with.”

5. THE TRIAL

(a) Procedural Details

Courtrooms used in tratfic cases are usually arranged in one of two

patlerns:
L | J. ’

’—aerk Recorder | W.

bl R &

Body of the Court Body of the Court
). = Judge or Justice of the Peace
W = Witness Box
D. = Defendant or Defendant’s Representative
P = Prosecution

The. cases to be heard at the sittings of the court for that day will usuall

be listed on a docket outside the courtroom. The list may be called i\n arly
order m?d. while the judge or justice presiding retains control over lhz
pmgccdmgs, as a practical matter, the prosecutor usually arranges the 01';
der in wt}ich the list is to be called. Ordinarily matters are called in the
order which will allow the quickest cascs to be dealt with first. Shorter
cases (adjournments on consent, guilty pleas) with counsel are ckal.led I‘irsé

and then pleas without counsel are called. Finally, matters ilwolvin:g 1rials:

4 R v. Bertolucei et al., [1995] O.1. No. 4283 (Ont. Prov. Div.).
15 R.v. Pham (November 14, 1996), Quon Prov. I, [1996] 0.J. No. 4366 (Ont. Prov. Ct )

16 R.v. Schepens. supra.note 712 R. v. Oakerest F. . i
103 (B.C. S.C.). arcrest Food Stores (1976) Lid, (1982). 17 M.V R,

Procedural Issues in Traffic Offence Trials 47

are called, nsually with an eye to the anticipated length of the particuli
matter, and its procedural history.

Where an accused has indicated an intention to plead not guilty after
receiving an Offence Notice or where a Summons has been issued in o
Part I prosecution or in any Part 1II prosecution, the Clerk of the Court
will set the case down for trial. As a matter of practice, the court will
usually co-ordinate with the officer preparing the Certificate, setting the
case for that officer’s next “court day”.

6. DISCLOSURE

The prosecution in criminal and quasi-criminal cases (such as traffi
offences) has a general duty to disclose to the defendant the nature of the
evidence which will be lead by the prosccution at trial, as well as any
other exculpatory evidence, or information, in the hands of the prosecu
tion which might be helpful for the defence. For example, if the defendant
made a statement at the time of the incident giving rise to the charges, (he
defence has a right to know what was taken down and under what circum
stanccs.

In the leading case dealing with disclosure, R. v. Stinchcombe,” the
Supreme Court of Canada left open the question of whether the duty on
the prosecution to make disclosure in summary matters (and provineial
offences) was the same as the very demanding duty imposed in more s¢
rious indictable cases.™ There is no principled reason to invite a different
rule in summary or provincial offences, but obviously the resources e
voted to disclosure in a modest traffic offence cannot be the same as thit
in a more serious matter. The form or manner of disclosure for a (raffic
offence will not be identical, therefore, to that in more serious criminl
cases. In Ontario the issue of disclosure was canvassed by a special con
mittee convened to assist the Attorney General on matters related to dis

77 (1991), 68 C.C.C. (3d) 1 (S8.C.C.).

TR R.v. Stinchcombe, ibid., at p. 13, where Mr. Justice Sopinka for the court said:
The general principles referred to herein arise in the context of indictable olfenses
While it may he argued that the duty of disclosure extends to all offenses, many ol
the factors which T have canvassed may not apply at all or may apply with less impict
in summary conviction offences. Moreover, the content of the right to make hill
answer and defence entrenched in s. 7 of the Charter may be of a more limited
nature. A decision as to the extent to which the general principles of disclosure
extend to summary conviction offences should be left to a case in which the issue
arises in such proceedings. In view of the number and variety of statutes which crente
such offences, consideration would have to be given as to where to draw the line
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closure generally. The committee report (taking the name of the chair and
kriown as the Martin Report) noted:”

In summary conviction and Provincial Offences Act prosccutions, proper dis-
closure will. as suggested by Sopinka J. in Stinchcombe G0N G E
(3d) 1 (S.C.C.)] no doubt will vary with the nature of the statute defining the
offence, and the circumstances of the prosecution. Accordingly, the detailed
recommendations with respect to disclosure that follow may have varying
degrees of applicability and/for importance. In most summary conviction
prosecutions and prosecutions under the Provincial Offences Act, the disclo-
sure will be simple and brief. On the other hand. certain matters, for example,
some prosccutions under [environmental protection legislation] may be
highly complex, and may involve very scrious allegations with grave consc-
quences. In such cases, full disclosure may be more lengthy and complex,
and its significance may be heightened.

Disclosure of material in the possession of the prosecutor in traffic
offences is usually simple enough to arrange.* Often, all that is in the
possession of the prosecutor, however, is a prosecution sheet or summary
prepared by the investigator. This should be obtained through the prose-
cutor’s office. In addition though, there is nothing to prevent the defen-

79 The Report of the Attorney General's Committee on Charge Screening, Disclosure and
Resolution Discussions (Ontario Mini stry of the Attorney General, Toronto; 1993) (the
“Martin Report”) at p. 186. The Report recommended (recommendation 306. found at p.
184 of the report) that “the nature and extent of disclosure should not vary based on
whether the charge was prosecuted by way of indictment, summary conviction procedure,
or prosecuted under the Provincial Offences Act”. See also R. v. Fineline C ircuits Lid.
(1991), 10 C.R. (4th 241 (Ont. Prov. Div.).

80 In Ontario the Crown Policy Manual, (the manual for Ontario Crown Attorneys and
prosecutors) policy D-1 “Disclosure”™ provides:

In Provincial Offence prosecutions, upon request, the defendant in a minor part one
[ticket traffic offence] will be provided with a copy of the certificate ol offence and
a copy of the notes of the police officer and witnesses if any.

For more serious part one [iraffic ticket] offences, upon request, the defendant will
be provided with the above plus a copy of any accident reports or other documents
to be utilized by the prosccution,

* For part three offences [charged on an Information with more serious penalties] the
defendant will be provided with a copy of the Information, police officer or witness
notes and any documents to be utilized in the prosecution.

For photo-radar offences. the defendant will be provided with a copy of the centificate
of offence, a copy of the notes of any police officer and an opportunity to view the
photograph. If the defendant wishes a copy of the photograph, he or she can make
arrangements with the police authority to secure a copy at the defendant’s cost.
Any additional material such as the radar manual should be the subject of an appli
cation to court.

See also R. v. Shannon ( 1992), 42 M.V R. (2d) 128 (Ont. C.A.) where the Court held that

an accused has no right 1o obtain a copy of the operating manual for a mere investigative

aid or tool such as a “radar-detector” (which identified cars possibly using radar detection
equipment).
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dant or the defendant’s representative from contacting the officer respon
iible and aski e his or her notes. :
“hk\‘:}::ll; ilk;;ll:ﬁiftl?nsgelhc denial of disclosing the radar op.crjlnflg :n:!]:i:ill
the Alberta Provincial Court in R. v. Makuch,*' allowed dls; u:su?l, c ”.W!
ficient information to answer relevant matters ex'pcclcd ‘tjohctl)li:clhmw
age police officer’s knowledge. Such knqwlf:dgc mﬁ]ude ‘Fﬁe‘ d¢c.Vi.W oo
and operation of radar, an accurate _dcscnptmn of the speulhté dcw.w D6
and its capabilities, and a description of how lo operate
Imw(;{l)" l;:;;;z E:E;lrl(:d;syno duty on tﬁhze defence to give up the theory o
l.wdelm;:‘;cr:z?tu:}::;?Sdc?ft%;aycvlg??ér the representative of the flcl'cmlmu
or lh:: iiefendant o wai,t until the trial date to ask to sce‘ttftl: I.IIL“‘.": llll‘:l;
accused. This is too late. While the prosecutor may give d1}sF L:{»Lll‘t-:n e
lime if possible, there is no duty to do so. The only ob l:%a fonI yjib
prosecution is to give disclosure in response to a reasona c. %nti”n .
request. If the defence has sought d;sclosure. from the prlt:sct,rl‘l o
been refused, the defendant may make a motion to have the chargc
1ee LE] I
ml&bﬁi defendant has been diligent in seeking reas‘:onable dls.cllmiu‘r:fnl t::::
the prosecution and such has not been forthcoming, th: tnz;] Lf'll“‘ v
order that disclosure be made in a reasonable manner bc-j'fore :( c.(?.“i ]Lw
ceeds.™ The defence must show that the material that it secns |.si lt]l e
potentially relevant to an issue in the case beforc the cou Who b
disclosure. As well, material in the possession of the Crown may be

held based on recognized legal privilege.*

7. COSTS

The term “costs” connotes (wo forr_ns ol expense 1:1‘(:urreddb¥‘::nt :1;1".
cused. Firstly, there is the cost of retaining a represc‘ntatilve ctlm ifhthi:vi"u
charge. Secondly, there are out of pocket expenses asml)mate \:fh ril( o8
witnesses attend and give evidence. In. general, there is m? aul (;ccz o
traffic court to award “costs” in the form of lawyer or agen §

swellAlta 873, 192 A R. 299 (Alta. Prov. CL.). -
2; \i!:g?;cl:xiili?;;‘?f Lusiness records which m!Jst be scryed‘ b}‘; wh?tiv:ir I[Jza;l{ )m:‘l;t];[l:
to produce them at trial at least 5 days before trial. Ontario Evidence Act, RS0 A
83 ;is:c‘ ;i:j;:l{nuk, Criminal Pleadings & Practice in C(Imada (2|?d ed.) (Canada | nw
h Book, Aurora: 1987, looseleaf) §31: 8390 and the cases cited therein.
84 R.v. SIr'm‘hmmbe, supra, note 77.
85 R.v. Shannon, supra, note 80.
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defendant.* There is, however, a ve
costs to defray the expenses associated with the attendance of witnesses.

8. MOTIONS PRIOR TO PLEA

Before entering a plea to the charge, the accused should bring any
challenges to the charging document. A failure to do so will usually con-
stitute an acceptance of the document as valid on its face. While the court
continues to have Jurisdiction to amend the document, the plea can be
read as curing any defect going to the accused person’s understanding of
the offence charged (for example the date or the section number).

(a) Adjournments

(i) General ly

It may sometimes happen that either the defence or prosecution is
unable to proceed on the date which has been set for (rial. (In prosecutions
where the process of selting a date takes place in writing this is more
likely because, once the defendant indicates an intention to plead not
guilty, he or she is not necessarily consulted as to the date to be sel for
trial.)** In such a case, cither side may seek an adjournment. A witness
for the prosecution or the defence may be sick or travelling and therefore
unable to attend on the date set for trial. Some valid reason may prevent
the defendant from coming (o court to answer the charge.

A motion for an adjournment should normally be made as soon as the
need for an adjournment comes (o the party’s attention (in most cases on
at least three days notice). The party seeking the adjournment should filc
a notice of motion with the court three days before the day when (he
motion is proposed to be heard. The notice of motion should include an
affidavit indicating the facts upon which the moving party relies in the
application for the adjournment.

The trial court in Ontario also has a general power under s. 49(1) 1o
grant adjournments in such circumstances. When the defendant or his rep-
resentative secks an adjournment, it is important (o explain exactly why

—_—

86 R.v. 974649 Ontario Ine. (1995), 101 C.C.C. (3d) 48 (Ont. Gen. Div )R v. Lem ( 1993),
45 M.V.R. (2d) 322 (Ont. CA): R v Anachemia Solvents Lid. (1994), 14 CELR.
(N.S.) 110 (Ont. Prov. Div.). There is a limited power to award costs on appeal: see
Ontario Provincial Offences Act. s. 138(3).

87 See s. 60 of the Ontario Provincial Offences Act and the regulations made thereunder-
R.R.0. 1990, Reg.945 (as amended by O. Regs. 678/92, 501/93, 493/94).

88 In some parts of Ontario a “first attendance court® procedure is used to require those who
want a trial to attend in person to set a date: Ontario Provincial Offences Act, s. 5.1. This
provision facilitates pre-trial discussions between defendants and prosecutors

as well as
ensuring that when a date is set for a tri

al. the accused has some input.

ry limited power to make an order of
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ness is not available, the court will consider:

1. whether the absent witnesses are material witnesses in the case,

2. whether the party applying has been guilty of delay or m?gh'.t‘li .Iu
- omitting to endeavour o procure the attendance of these witnesses,

and

3. whether there is a reasonable expectation that the witr@ss can Ir' i
P cured at the future time to which it is sought to put off the trial,

(b) Adjournment to Obtain Representation

The Provincial Offences Act recognizes the l?as.ic ragfllt UI(‘ t:w :I;'llt;'li:v
| or an agent of his choice (thoug
dant to be represented by counse : LS o TR
j ; the trial judge).” The cases ha at ¢
agent may be rejected by : oS
i i asonable adjournmen
i tant right requires that every reaso %
:"gzsgziation sghou]d be granted.”’ This is, however, no absholuthe_ rq,h:rls:v::‘u
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adjournment. If a defendant is responsible fe i .
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: ¥ 92
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L(2d) 1h9

89 R.v. Darville (1956), 116 C.C.C. 113 (5.C.C.); R. v. Barrerte (1977),29 C.C.C. (X
i 59 O.R. (2d) 161 (Ont. C.A.). See alwo K

. v. Lawrie and Points Lid. (1987), -R. . .

b Sef a]i::ifie:(l‘};:)ml{[)c.li. (5th) 135 (Ont. Gen. Div.). Another caseisR. v. Rgr:;m;);::‘: ;'
:I‘);Jg; 199-8 CarswellOnt 19, 14 C.R. (5th) 100, [1998] O.J. No. 12 (Ont. Gen. )
afﬁn‘ncd (1999), 45 M.V.R. (3d) 294 (Ont. C.A.). =

91 Barrett v. the Queen (1976), 29 C.C.C. [2d)1 189 {S;,g| a\.ha i

92 R.v. Harrison and Alonzo (1982), 67 C.C.C. (2d) .CA).
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Appellate Review

Under Part I & Il of the Provincial Offences Act

R.S.0. 1990, ¢. P33

WHERE DEFENDANT IS A “YOUNG PERSON"

SUPREME COURT OF CANADA

!

[“”1:{'{'1 leave, I(|ue.~;|.i<)n of public importance, law alone:
Supreme Court Act RS.C. 1985, ¢. §.26, 5. 40( 1] )

f

COURT OF APPEAL FOR ONTARIO

!

' r e
I'“tl{ h leave, on _.‘q?ecmi grounds, essential in public interest
or for due sdministration of justice question of aw alone:
Provineial Offences Aet s, 130]

!

SUPERIOR COURT OF JUSTICE

!

Irial in ONTARIO COURT OF JUSTICE
presided over by Provincial Judge
Previpeial Offences Ace s. 108
[Prosecution mitiated by Cerrificate of Qffence

or Certificate of Parfing Infraction ]' i

4

Evidence and Traffic Offences

1. INTRODUCTION: EVIDENCE IN CONTEXT

The Supreme Court of Canada recently provided the following useful
overview of the role and purpose of evidence in any trial:'

The ultimate aim of any trial, criminal or civil, must be to seek and to ascer-
{ain the truth. In a criminal trial the search for truth is undertaken to deter-
mine whether the accused before the court is, beyond a reasonable doubt,
guilty of the crime with which he is charged. The evidence adduced must be
relevant and admissible. That is to say, it must be logically probative and
legally receivable. The evidence may be that of eyewitnesses, or it may be
circumstantial, including the production of physical evidence which is often
termed “real evidence”. In every criminal case, if there is to be conviction,
the evidence must be sufficiently convincing that the trier of fact is satisfied
beyond a reasonable doubt of the guilt of the accused.

Whether charged with a parking offence or with first degree murder, an
individual can only be convicted if a judge or justice is satisfied to the
requisite degree of proof that the evidence presented by the prosecutor
demonstrates the defendant’s guilt. The Court is bound by the factual por-
trayal of the events in question: conjecture, speculation, myth, or stereo-
type can play no part in a finding of guilt. Similarly, if the accused person
presents a version of events to the court that casts doubt on the claims
advanced by the prosecution, then the accused should be found not guilty.

The proper, thoughtful and comprehensive presentation of evidence
plays a fundamental role in the outcome of any dispute. Without sufficient
and proper evidence, a prosecutor cannol be expected to take a case to
trial, and, while many accused persons are acquitted without calling any
cvidence, effective presentation of defence evidence will often secure an

I R.v. Nikolovski, [1996] 3 S.C.R. 1197 at 1206.
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86  The Law of Traffic Offences

acquittal in the face of a compelling case for the prosecution.? It is not the
role of the trier of fact, however, to search for the facts him or herself,
but to adjudicate on the basis of the evidence put before the Court, to
supervise the presentation of that evidence, and o ensure that all parties
are given a fair opportunity to present their case. The adversarial context
for this evidence is a fundamental principle of Canadian justice.’ In short:

Our mode of trial procedure is based upon the adversary system in which the
contestants seck (o establish through relevant supporting evidence. hefore an
impartial trier of facts, those events or happenings which form the bases of
their allegations. This procedure assumes that the litigants, assisicd by their
counsel, will fully and diligently present all the material facts which have
evidentiary value in support of their respective positions and that these dis-
puted facts will receive from a trial Judge a dispassionate and impartial con-
sideration in order to arrive at the truth of the matters in controversy.*

The presentation of evidence, however, is not simply a lining up of any-
thing and everything that may inform the issue. Both effective tactics, and
the myriad of rules governing the admissibility of evidence will influence
the unraveling of a case. An understanding of the fundamental laws of
evidence is central (o cffective advocacy and thus satisfactory adjudica-
tion in any level of court. While it is beyond the scope of this text to
explore in detail all the cvidentiary decisions which may comprise trials
in the context of traffic offences, it is hoped that an outline of some of the
more common evidentiary issues that arise will assist those who appear
and adjudicate in these cases.

While the formalities of the rules of evidence may not always be
strictly enforced in the trial of provincial traffic offences,’ particularly
where the accused is unrepresented, some basic principles sl apply, and
some more complex evidentiary problems arise fairly frequently.

(&%)

Consistent with the terminology of the Provincial Offences Act, s. 1, the terms “prosecutor™
and “prosecution” rather than “Crown are used here, since trials of traffic offences include
those conducted by private and/or Municipal prosecutors, who are not agents of the
Altorney General (and thus the Sovereign) but are agents for the Municipality, and hence
referring to them as “Crowns” is improper.

3 Borowski v. Canada (Awtorney General) (1989), 47 C.C.C. (3d) 1 at 13 (S.C.C.; R, v
Swain (1991), 63 C.C.C. (3d) 481 at 504 (S.C.C.). See also Weiler, “Two Models of
Judicial Decision Making” (1968), 46 Can. Bar Rev. 406 a1 412,

4 Phillips et al. v. Ford Motor Co. Of Canada Lid. et al., 119711 2 O.R. 637 (Ont. C.A. per
Evans J.A ).

5 One of the philosophies of the Provincial Offences Act is 1o eliminate excessive techni-

calities that sometimes punctuate trials of more serious offences: Ontario (Ministry of

Labour) v, Discovery Place Lid. (1996), [1996] O.1. No. 690 (Ont. Gen. Div.), varied

(1997), [1997] O.J. No. 1887 (On. C.A): Toronto (Metropolitan) v. Reck (1990). 23

M.V.R. (2d) 61 (Ont. H.C) R v Scorr (May 18, 1995), Batten Prov. 1., [1995] O.J. No.
4282(Ont. C.1.).
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2. THE BURDEN AND STANDARD OF PROOF

(a) The Presumption of Innocence

Perhaps the best known principle of the .law of cwd‘en{:(‘: 11'; :::: |I:::.
sumption of innocence. That principle undcrhf_:s the com{;:p :si:‘ i
den and standard of proof. An tzliccl}J]scd pe;:lml ;;1 pmr?izg“ihcu:,r;p.m- "

il the prosecution proves that he or she ¢ . WS
uwnli;lhlhhl;: Er she is chafgcd. In other words, the burden ?jf Ffm;-!.:lg tlll:lp:.ti:::‘
falls on the prosecution, and there is no burden on the de :.,n:r:wm -
innocence. If the prosecution cannot rr}cct the burden o l[hc & thv. hm,
then the accused must be found not gml})};, whether (;;r no N ih;“ -
called any evidence. The presumption of innocence a ;0 tieqk ].‘.m. oo
evidence be convincing beyond a reasonable doubt. T. is 1s] ) n,: 'y
standard of proof. The most fgmous statement of thfl ‘ru Ll
Woolmington’s Case,* where Viscount Sankey L.C. said:

[ T]hroughout the web of the English Criminal. Law one gul;kfn llim::::.llf:

;ii\;rayq 1o be seen, that is the duty of the prosecution to provq I Tl.. |1| .“m e

ilt ; If, at the end of and on the whole of the case, there is .j Il.:l.hlt . "
ﬁzllbl J tile prosecution has not made out the case and the prisoner ix ¢

tled to an acquittal.

Both the presumption of innocence and the requircmt;:nt f’f prm;lllw.;tl:::::
acc itutional status by virtue of 8§,

a reasonable doubt are accorded consti o

‘;lrgd) of the Canadian Charter of Rights and Freedoms.” Section |1(il)

reads: .
11. Any person charged with an offence has the right . ..

(d) to be presumed innocent until proven guilty.a(:f:nrding to law in o ik
and public hearing by an independent and impartial inquiry.

A person “charged with an offence” includes someone (lil_la;ged \;vulilnn
i incial highway tralfic
i-crimi ffence such as those found in provin ‘
T Ak i sriminal offences, some carrylip
i i ture criminal offcnces,
acts, since they are in their very na cri _ ol
: es, it is sufficient to say i
enal consequences.® For our purposes, on : B
Isjumption of innocence is a constitutional rule requiring that the proseci

.462 at 481 (H.L.). _ o :
3 [ngsj}iir;c(' hf?ﬂ:f‘ of Rights and Freedoms (Part 1 of the Constitution Act, 1982, helny
a 7 )
1982, c. 11).
: le B to the Canada Act 1982 (U.K.), 2 ‘ | oo
! f{c/,ihed;i‘i'orth v. The Queen (1987), 37 C.C.C. (3d) 385 (SAC.C.‘?, R. v !d?.rc.fittizlr:r,l L:"i.,::l."
S ({{ jfl -525 Procedurally, however, it may be that aperson is m?it__ cl:arghz v:rl: i
Sl ie ook : i f offence. These certificates he
at the time of issuance of the certificate o ey Ml
i i to the actual charging:
inistrative documents which are preliminary i
i Eil::jng;:’urfd?bmum etal. (1983), 41 O.R.(2d) 652 (Ont. H.C.). But iet: Sam!ci.g::tl‘;:
(egﬂfﬂ v. Dries (1991), 31 W.C.B. (2d) 254 (Que. S.C.). See Chapter 2 on pro

trials of traffic offences.
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tion prove every element of a provincial offence beyond reasonable doubt
belore the defendant may be convicted.’ The presumption of innocence
has some particular relevance in the regulation of highway traffic. For
example, many provinces have passed legislation which incorporates a
“reverse onus” with the concomitant aim of protecting the public. School
bus stopping offences are an example.'"

It should be remembered 100 that any piece of evidence in and of
itself is not a fact until the Judge or Justice accepts it as such. Addition-
ally. while the elements of the offence must be proven beyond a reason-
able doubt, it is not every single picce of evidence which is subject to the
criminal standard of proof, rather the Judge “must consider the evidence

as a whole and determine whether guilt is established beyond a reasonable
doubt."

(b) The Standard of Reasonable Doubt

Notoriously difficult to define and explain, the nebulous concept of
reasonable doubt is nevertheless at the heart of our trial process. As the
Ontario Court of Appeal has recently stated:'?

The reasonable doubt standard imports our society’s value judgment that it
is better to let the guilty go free than to convict the innocent. And it infuses
our criminal law with the moral force needed to command the respect and
conlidence of the community.

Although the presumption of innocence requires that the prosecution pres-
ent proof of guilt beyond a reasonable doubt, it is not easy to articulate
exactly what amounts to such proof. As the noted legal author Wigmore
observed:'?

The truth is that no one has yet invented or discovered a mode of measure-
ment for the intensity of human belief. Hence there can be yet no successful
method of communicating intelligibly to a Jury a sound method of self-anal-
ysis for one’s belief,

et T B I SRR

9 In so far as the clements of the offence are concerned, it is important to keep in mind the
special status of strict liability offences and the absence of any mental element in the
definition of the offence. While the prosecution need not prove any mental state. the
accused is allowed to escape a conviction if he or she can prove that there was an innocent
mental state. See generally Chapter One, See J. C. Morton & S. C. Hutchison, The
Presumption of Innocence, (Carswell, Toronto: 1987) at pp. 93-95.

10 R v. Wilson (1997), 31 M.V.R. (3d) 238 (N.B. C.A).

1T R.v. Morin (1988), 44 C.C.C. (3d) 193 (5.C.CHat 211 per Sopinka J..

12 R. v. Jenkins (1996), 107 C.C.C. (3d) 440 (Ont. C.A) at 459, leave to appeal refused

(1997), 210 N.R. 320 (note) {(S5:GIC:
13 4 Wigmore on Evidence (3d ed.. Chad. Rev.), para. 2497,
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The Supreme Court of Canada has recently entrenched the following

14
fundamental elements of the concept of reasonable doubt:

a reasonable doubt is not a doubt based upon sympathy or pie)
udice;
rather, it is based upon reason and common sense;

it is logically connected to the evidence or absence of evidence,
it does not involve proof to an absolute certainty;

it is not proof beyond any doubt nor is it an imaginary or friva

lous doubt; |

more is required than proof that the accused is probahly gl‘nlfg.; v

a conclusion only that the accused is probably guilty must res

in acquittal; .

it is not simply an ordinary expression, but has a special meaning

in the criminal law context;

equating reasonable doubt to a “moral certainty” is not appropii
o Il the el

1 1 1 s ele
While the burden of proof falls on the prosecution in proving all the

i i ain instances
ments of an offence, that burden is legally reversed in certain instances,

; . i i latory statutes.
th in true crimes and in regu : e ; any of
L In traffic offences this reversal is parun,ulaflll)-( %er-?d;g:wist?npinllc'
. epli emption which, if s ,
s provide for an exception or exem g g Sectlo
fiﬂﬁ)gr of the accused will provide a full defence to the charge. Seclion

47(3) of the Provincial Offences Act, for example, states that:

Y it i quil
T]he burden of proving that an authorization, exception, cxcmp‘uon‘alrhg s
'[f'j tion prescribed by law operates in favour of the defendant tl's G;) ttal, o
ica ; rebuttil,
!['endant and the prosecutor is not required, RS o “i?I)';c(a)tion does not
3 R :cption, exemption or qua v
that the authorization, exception, il . infor
p;?;Zte in favour of the defendant, whether or not it is set out in the
0

mation. 4
The evidentiary burden on the defendant is on a balance of probabilities,

o, g  the
The section has been upheld as not being in violation of‘ 1, li.li(d) of the
Charter as it creates an exception rather than an presumption.

- LG » = - = i'h

14 R Lifchus. | 190 ?l 3 R.320. The Cou escribed reasonal le '

V. 5.C. . rt des ble doubt ﬂSa[ell]lwﬂl

ha C(f];lﬂ eclléillg down the centuries in wor ds of deccptlve Sllllphc]t . See also Ry
5 Y

i .C.R. 306. -
15 ?SSO;,IEL?I?‘?! ]IIS'-};SSJ 2 S.C.R.443; R, v. Lee's Poultry Ltd. (1985), 17 C.C.C. (3d)
5 R.v. Schwartz, R

(Ont. C.AL).
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(¢) Evidence Statutes

Both the federal and provincial governments have enacted evidence
acts to deal with certain evidentiary issues.' In traffic cases, the Ontario
statute applies.

There are many potentially applicable sections of the Lvidence Act,
particularly relating (o the admissibility of public documents.'” The most
important question dealt with under the Ontario legislation is proof by
way of a business record.' Section 35 provides:

(1) In this section,

(a) “business” includes every kind of business, profession. occupation,
calling, operation or activity, whether carried on for profit or otherwise:

(b) “record” includes any information that is recorded or stored by any
means.

(2) Any writing or record made of any act, transaction. occurrence or event
is admissible as cvidence of such act, transaction, occurrence or event if
made in the usual and ordinary course of any business and if it was in the
usual and ordinary course of such business to make such writing or record at

the time of such act, transaction, occurrence or event or within a reasonable
time thereafter.

(3) Subsection (2) does not apply unless the party tendering the writing or
record has given at least seven days notice of his intention (o al| other parties
in the action, and any party to the action is entitled to obtain from the person
who has possession thereof production for inspection of the wriling or record
within five days after giving notice to produce the same.

(4) The circumstances of the making of such a writing or record, including
lack of personal knowledge by the maker, may be shown to affect its weight,
but such circumstances do not affect its admissibility.

(5) Nothing in this section affects the admissibility of any evidence that
would be admissible apart from this section or makes admissible any writing
or record that is privileged.

—_— e

16 Federally, sec the Canada Lvidence Aer, R.S.C, 1985, ¢. C-5: Alberta Evidence Aci,
R.S.A. 2000, c. A-18; British Columbia Evidence Act, R.S.B.C. 1996, ¢, 124: Manitoba
Lvidence Act, C.C.S.M. 1987, c. E150; New Brunswick Evidence Act, R.S.N.B. 1973, c.
E-11; Newfoundland Evidence Act,R.S.N. 1990, ¢c. E-16: Northwest Territorics Evidence
Act, RS.N.W.T. 1988. ¢. E-8: Nova Scatia Evidence Act, R.S.N.S. 1989, c. 154: Ontaria
Evidence Act, R.S.0. 1990, ¢ E.23; Prince Edward Island Evidence Act. RS P.EIL 1988,
c. E-11; Saskatchewan Evidence Act, 8.S. 2006, c. E-11.2: Yukon Territory Evidence
Act, RS.Y. 2002, ¢. 78.

17 Sections 24-29, 31-35.

18 Forexample, proofby an invoice book to establish the v

aluc of damage done 10 a vehicle,
ora work time sheet to establish a defence of alibi.
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If otherwise admissible, there is no need to serve the document in accor
damérﬁéﬁiﬂ%ﬁﬁ%{:ﬂ;v of the Provincial Oﬁ%.nces Act ilt::c:l' :L 1::: 1::::
: isi ic : i i ssues, such as ge
ek B e Cot s by e
i 21 anc rding o nee,
‘;;“:?;‘1'5; sl (t;:(: :3“0[‘;' 1 :cg] iiesr;:(tt‘i:: gil ";.? lec,c trc:;Lilcu:foz(;?cnl; pm?*id i .ml :'c :: ;
imfr alia, the proper certification and filing of electronic document:

court.?

3. SOME BASIC EVIDENTIARY RULES

(a) Relevance and Materiality

i i vidence
The first principle of the law of evidence is that arll rcleva:l;:l‘j\;:itlwuy
| i issi i some exclusioni
i issi d inadmissible by virtue o ionar
is admissible unless rendere . \ clusiIn
rule. The general rule states that evidence will only be hrelev‘:)r:‘:l‘i .
logi;:ally connected to a material fact in the case. In other words,
vance: ol
equires a determination of whether as a matter of human .(:xpcru:n:tl.‘lf“rt
e i -existence o
i i f “Fact A” makes the existence or non-ex \
> the existence of “Fact A” ma | . : S &y
:;jfl:;]orc probable than it would be without the exlstcnu:: of l;:“liqf\i.lw" "
does then “Fact A” is relevant to “Fact B.” ).ﬂ\s longA as Fac.t B ii[i?,,u.,"
m"ltl::l‘i al fact in issue or is relevant to a material fact in issue in '
then “Fact A” is relevant and prima facie admissible.

i i inci NG
Relevance will be determined according to t_hls gencra.] prmcllplc ur:| s.nl:l -
by case basis, since the ultimate determination is obviously depen T‘.:iunu
wyhat }ssues a;*c material to the case at hand. Thu:?, th]e wczlll:l(;:; ng?;rg(- "

i ‘ence will likely be irrelevan ]

at the time of the alleged offence _ g
zt'itvin while suspended, but may be highly rt?levant to akclziargt} (::(:m_ "
less dfiving The importance of relevance is often overlooked in fa

i R S ol o
other more ‘complicated’ objections,

19 R.v. Bredin, [1993] O.1. No. 854 (Ont. Prov. Div_).

20 Section 46.
21 Section 47(1).
22 Section 83.
] FAct.
. 499/94 under the Highway Traffic
33 g .lj Eiimsonl (1996), 108 C.C.C. ﬁd) I% I{). (Ont. C;:(;)li:: Eph ji:;; zij-tm;on S
‘ i i le. The classic respo _ -
& Hemsa?’ lieilslat?:ﬁgc:;r;]::d for the truth of its contents but for the fact of .th:: s:at:::::l::l
;l;\l:rrlgl:l;cﬁ made. The fact of the statement having been ma?dé ml:qit c;:i; cl::ln:;zn !cF(; hm“r);
: ’ stlaQu i
stice David Watt, “Hearsay, or not Hearsay? C'e TaC b
?gg; !({;n‘ ?Jx(i?j;:: Association — Ontario 1995 Instituie of Continuing Legal Education
an 5 £

j iminal Law.
- Recent Issues and Developments in Crimina
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(b) Probative Value vs. Prejudicial Effect

Regardless of how relevant a piece of evidence may be, it will nev-
ertheless be subject to exclusion if jts probative value is outweighed by

against the potential for the evidence to improperly distort the reasoning
process of the trier of fact in reaching a just conclusion. Typically such
prejudice will arise from viewing inflammatory photographs or hearing
inflammatory comments, which often amount to comments on the ac-
cused’s character or past conduct which, while strictly speaking relevant
to the charge, run the risk of leading the trier of fact into an impermissible
chain of reasoning in reaching a verdict. Defence counsel wil] wish (o
consider this line of objection in assessing photographs of an accident
scene or the potential evidence of any eye witnesses.

(c) Circumstantial Evidence

Often there will be no one who saw the accident or the alleged vio-
lation. Rather, there will be evidence which we are able (o use to come (o
a conclusion because of our knowledge of how the world works. The for
mer type of evidence is known as direct evidence, while the latter is usu-
ally referred (o as indirect or circumstantial evidence. Jt is evidence of
surrounding circumstances to an alleged offence from which logical infer-

the next morning, we sce the ground covered in snow, we have indircc(
or ‘circumstantial’ evidence that it snowed. It is g common misunder-
standing that a conviction cannot result from evidence which is entirely
circumstantial. Often, circumstantial evidence is all that is available, and
will offer compelling indication as (o what occurred. Because of the po-
tential remoteness of this type of evidence, however, there is a protective
rule in place (o help guard against the danger of a miscarriage of justice.

(d) The Rule in Hodge’s Case

In most cases there will be both circumstantial and direct evidence.
However, if there is only circumstantial evidence, this rule (which takes
its name from an old English case)® ensures the operation of the pre-
sumption of innocence. The rule requires that, where the evidence against
the accused person on any element of the offence js entirely circumstan-
tial, the court must be satisfied that the evidence defeats any reasonable
ool i Ll i
26 Re Hodge's Case (1838), 168 E.R. 1136,
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explanation. That is, the circumstantial (_:vidf;n.c_c‘ must :c Sl:{:.]l (::I‘t:LI: 1::.t
no reasonable explanation but that which deLatcs' the %r i
'used.”” Before the court can find the defendant guilty, i el o
S}"*Cd' ly that the circumstances have been proved bey(?nd reasona .t]
1:::;31’1“ z;:jmtga[ they are consistent with the dcfcr;clapt h?l:;illge n‘;n‘:::}:"::l;
‘ence, but also that the facts are such as to be inconsis ¢
:1:?;?::231;? conclusion than that the defendant is guilty.*

(e) Judicial Notice ‘ e
While, as we have said, it is a fundamental principle ll:ml ?jn,]til:l:ih;;.
‘ 4 T s n y a n ;‘.I
i facts which have been prove .
allowed to consider only the ic 3 ! g
q]vi(dcnce actually before it when deciding a case, shome fa'b:.f:fz: -:Fl:r b
: i i " their existence. .
i lish to require proof of thei
ol ST ismi ffic case because a proscculor
i e absurd to dismiss a traffic cas ecut
ample, it would be a : | o O
ai idence that the intersection o ! 1
failed to present evidence ’ ’ oon AnC AT
i i aree at February is a winter m :
to is a built up area or that e
Z?}[r]lcepl of judicial notice allows the acceptan.cle bi)]( a Cl;]l‘,l}'t lof}lfjjm“cml
i i t of proof. While the concep .
atter without the requirement of | h ! s
::){ice has expanded beyond its original meaning, anfi r:]:mrr;gaaccumh.ly
than one form,* for our purposes the rule is stated simply a

by O’Hearn Co. Ct. J. in R. v. Bennet:™

i i ble men [and
i judici i hat is considered by reasona
ill take judicial notice of w a s . ! e
Cmrjnr;%vof that lJime and place to be indisputable mthcr. by rcs:ort 1hol :(:::1:: s
;c”r?owle-dge or to sources of indisputable accuracy easily accessi .
[or women] in the situation of members of that court.

ich i he
Thus, there is no need to call evidence of a fact which l; knodwr[lc:(rantl
lru::l ,Courls will usually take judicial notice of facts suc das 0arﬂ. o
{imc'q (’for example, the fact that a particular day was a Monday p

ication i reless driving cases, where the

i its most common traffic application in ca W

po Th]'s mlelsczi]l;emﬁnak resting places of the automobilv;s to prove th:i; ‘:e:l;v[]gmi
PUIK;ﬂ i S)::E below, Chapter 6, “Careless Driving”. Consider also R‘ v.“ u.lw_ c,lose]y..
(I:MOCI:SEI‘29 (Ont. C ;\ ) for a discussion of the issue in the conlt:);tloé CfoR 06\:\; i
.C 7811'S :R.v. Charemski, [1998] 15.C.R. 679 Tanovich,

- [1978] 1 S.C.R. 860 at 873: R.v. C . R.6 ol

% g v‘(lj(;:(g::g l{he Aljlte in Directed Verdict Cases were the Evidence is Circumstantia

21. A y e itfalls”
9 (51992)) tr?dcﬁ fg:::?occn “Judicial Notice in Criminal Cases: Potential and Pitfalls
N ce Da . > i

.0Q. 35, :
(}ggf: j%CéLCQ(Zd) 55 at 66 (N.S. Co. Ct.). Sce also R. v. Peter Paz;:; E} ][;))92{3‘);;?:; :11101';’
g P’ ) .l 2.4 C C.C. (3d) 1 (N.B. C.A)), leave to appeal refused (1° .20,3(.QLIC y A)
R.!:;m-:)m’ﬂﬁ N Rh19‘2 (note) (S.C.C): R. v. Bélanger (1991),43 Q.A.C. 0
V. & TIG
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lic holiday)s' or well-known geographical
eral division of the countics of the p
that a certain town is wi

drive from Dartmouth Lo a point outside of
minutes),

the location and configuration of
the case is being tried,* or (hat the sun sey
West.”” In one case the court took judicial not
is a motor vehicle within th
instances the Judicially noti
is required 1o notice them, t

features (for example, the gen-
rovince,® that Toronto is in Canada,

al region,™ or that one cannot
Nova Scotia in under lwenty
major roads in the area where
s in the west, not the north-
ice of the fact that a “Dodge”
€ meaning of the legislation.™ While in many
ced facts are indisputable, and (he court then
here is some authority for the view that a trial
Judge retains the discretion not to (ake Judicial notice.* ¢ should be re-
membered that one of (he purposes of judicial notice js o increase the
efficiency of the trial process.

The common law positi

tice domestic, common and statute law g ent
cluding, in Ontario, the Interpretation Act:

780000 Every Act shajl

be Judicially noticed by
and others withouy bei

ng specially pleaded.
(2) Bvery proclamation shall be
peace and others withoyt being

Jjudges, justices of the peace

Judicially noticed by

Judges, justices of (he
pecifically pleaded.

e R 0 R
31 Where an offence can only be committed during certain tim
stopping during rush hoyr Monday to Friday). the Court w
of a calendar whether or not the officer has one in his or h
officer is able (0 testify as to the specific day
for the officer to simply testify th
without having (o say which partj
to challenge on CToss-ex
32 R Mcgregory

es and days (for example, no
ill usually take judicial notice
€T possession, or whether the
in question. In fact, it js probably sufficient
at the ticket was issued on one of the specified days
cular day of the week it was, and the evidence is open
amination or by defence evidence in chief.

(1895), 2 C.C.C. 410 (Ont. H.C.J.).
33 R Cerniuk (1948), 91 Cc.c.c. 56(B.C.C.A.).

34 R v Discovery Place Ltd.. Supra, note 5.

35 R.ov. Porter (1961), 130 C.c.c. 116 (NS.S.C): & .
(B.C. C.A)); Harnden v KfJ.w'r(Fchruary 13, 1995),
36 R.v. Dawson, [1994] B.C.I. No., 678 (Prov. SR
(Gen. Div.): R . Yachmin, [1995] 0.J. No. 1304 (Prov. Div.). These and other examples
of forms of judicial not ice are cited in Paciocco, supra note 29 at 38-39. See also R, 1.

Banks (2007), 216 ClEE Bdyslo (Ont. C.A)), leave o appeal refused (2007), 2007
CarswellOnt 5670 (S.C.C.).

Goodwin, [1965] 2 c.cc. 127
Doc. 393724790 (Ont. Gen, Div.).

v. Gardiner., | 1990] O.1. No. 23 70
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legislation such
; 740 However, delegated i
“Aot” includes an “enactment. : er the authority o
i ]'r::(zilub)’ municipalitics to regulate park]r.l% uer;(:?ble enough to be
alf ﬂﬁ: pf}szﬂaf fogrilloficn sotpe l'amlllal'dm d;; (i:'ust and it would ap-
the UNnicC ; d to be prove as 4aCt, ! /
N iced, and will nee unicipal by-laws,
judicially ni?ncﬁ,mrpremﬂo n Act does H(.)t.appl)’ tc_)t -n:f b T‘l;us, Al
pear that ~ch ',.e overned by the Municipal Act itse .n[ it o
proof Of Wh;(;fcgcesgthc prosccutor will enter lhtla Pc:;r;i e 2
thplf-i;i{'{l::%fen though a separate copy of the Eugt }?cwby-law present in the
exhibit ertified copy ¢ . : ake
i -h case — a cerl o iy s courts to (g
a ex}’.'hlt E?:cf;r(;l) 42 The Ontario kwdencg chrc:cqlgfc nded (o a judg-
Coclil'ﬂ' lig S(:ltice of the signature of any Canadian judge appe
ju 1cial n 4 i ’ g e
te, etc. : : tice inclu
meahe o cct?lctll]thould not be the subject of JUd_‘C:;l iz?lal’s impair-
Matters whi dication on an indiv _

o L LERHE r the effect of me fact that the standard
Scmnlﬂm ISSEE(S);JI(II judicial notice be taken of t}}c :?Ctrclad oul contained
ment. (lj\IDrand for a screening device that \;as usuije):l forthwith” 45 The
written dem ‘ le of breath be provi :

s words that the sample or breathalyzers)
the :_{pre:»; r\t;?,;hislicﬂlc d equipment (for c:_(amptlcr; ef;lirary e
WOrkings i . a6 llhough it is no L .

» judicially noticed,* a ; : f such devices.
canntiger Jul(li“f;;(a c);l evidence as to the inner workings :;rating A
cutlohn e fam th:ft a court is satisfied that the ?fﬁozgfgperate the instru-
To the exte ived adequate training, 4

A le, has received adeq : an accurate reflec
device for example, adings obtained are .
tyuridsdhn AbsethEe sy f the fact that the
ment compt;tess );hen judicial notice is in c‘rfeg[ taken :m et i
tion of t.hc \i# ’11 known to be a reliable mstI:um L S
e i gir'nl:rli‘lagar evidence will establish a Pﬂmaﬁ &I}i::re it was held
zipcedss“?('}}t]ediesue was considered in R. v. Joudrey*
rown. s

. S5.0.1990,c. L.11. Ont. Prov. Div.) and the
i ik AC;; (Ii“iv) v. Lockyer (1992), 12 OR (3dl§ 5 %o]; By-Law is Governed
it Pemr?(tﬁotgldirl’g‘in that case by Martin TCphti:(y’ :;:?Q 380. Sec also Grand
critique of the holding in i tice” (1993), 15 Advoca e iv.)
islation, Not Judicial Notic 47 (Onl. Prov. Div.).
o L"’ff?ﬂ??lf;“a Ltd. v. Ottawa (City) (1997), 3;91 g'?i Gd) 3¢
42 ge::n;ﬁ-fa.rgeri."(lggg)‘g T B 2005), 26 M.V.R
Lt 5 : el . i 57
43 Section 36&1)- (1997), 34 W.C.B. (2d) 510 (B.C. S.C.); R. v. Hoyles (
44 R.v. Van Groen v
; Prov. Ct.).
(5th) 168 (N.L. d) 175 (Nfld. C.A.). d (1974), 20
35 W.C.B. (2d) also R. v. Bland (
P Pu?da: (k]??g;b; 1 C.C.C.(2d) 463 (Sask. Q. B.). See also
46 R. v. Waschuk (1 g

37 MacNeil Estate v. Gillis (1994), 128 N.S.R.(2d) 305 (N.S.S.C.).

38 R.ov. Smith (1957, 119 C.cc, 227 (N.S. 8.C).

39 R ov. Zundel 1987y, 31 c.c.c (3d) 97 (Ont. C.A), leave (o appeal to S.C.C, refused
(1987).56 C.R. (3d) xviii. See also Rv.S. (RD), | 199713 S.C.R. 484, where L’ Heureunx
Dubé J. stated in dissent that a judge could take Judicial notice of the prevalence
in an area.

iR
h) 75 (Ont. C.J.);
002), 27 M.V.R. (41 R
). See also R. v. Le (2 ine (2006), 33 M.V R.
i {2:11) 33(22(()86[:;"%:4)\.&11. (5th) 302 (Ont.C.J.) and R. v. Caine (2006)
v. McLachlan g

= A = Q SAG) LW lf A
47 ST v, Ba Comeau c L u
D’A s V. e 1 Ville) ( 992y, 74 id) 73 [ A R W 1.

Ont. C.J1.). sad (2002), 2002
b mﬁ%’ﬁwg(ll?g%sr AP (N.S. Prov. Ct). See also R. v. Prasad (
48 (1992), 39 M.V.R. :

CarswellOnt 5842 (Ont. C.1.).

ol racism




T AT ie Uffenices

that radar devices have provided reliable an accurate evidence ip many
cases:

- even though it js oy clear such accuracy
PErsons generally”. By it is within (he knowled
When matters are relevani o 5 particular issue, ag here the Possibilities of
inaccuracy in the radar readings, and (here has been 2 tull disclosyre at trial,
as in this cage. go that the informatjon, coming apparently from an accurate
source, is not recejyeq “behind the back of counsel” .y seems a judge may
take judicia] notice of them

is “within the knowledge of
8e of judges and the law.

Based in Part on passages from

a textbook on speedin
Jjudge in that case went on (o |

ake judicial notice that
a radar instrumen reading is primg

€ and radar, the trjy]
49

Jacie evidence of speed:
it is not, howcvcr, im"ah'ihlc;

nvironmcnrat such as
488, may affect (he accuracy of
This rule of evidence also allows the cour
reli information Two acceptable sources o
tionaries™ ang recently
The court shoulq not take judicijal notice
to the dispute, evep il it seems to e - which is not open to argy-
ment. A common €Xample in traffic cygeg is the qualifications of an offj-
Cer to operate a radar device Properly, or that the particular device ywag
Operating Properly at the particular (ime. Courts should not take judicjg]
notice of such matlers. In certain circumslances, doing so wil] jp elfect
create a “judicig] reverse onug™

s contrary to s, | I(d) of the harter 5 The
rule which allows Judicial notjce is intended to

make it possible for the
court to avoid endless streamg of evidence on obvious poins. It is not
intended to relieve (he duty on the prosecution (o prove disputed points,
In R vy, Eagles 5 the court refused to ake Judicial notice of the actual
boundaries of 5 Mmunicipality. There the trial coury had taken Judicial no-
o s SN
49 Ibid.. at p. 245,
50 See R . Quinn (1975

40 (Ony, H.C.J).

51 Ry, Jameson ang

tto look 1o readily
able sources (o get

available and
under this ryle are dic

finformation
published maps 3!

of a matter which is central

st ol ol a) (2d) 543 (Alta. SCrHR v Sr‘a.wm.fri{l':‘fﬁ), 25.C.C.0
others [1896) 2 Q.B. 425,
calendar where one is available, if the ch

a posted no slopping zone durin grush h
52 Manraj & Haines,

1991) at p. 26,

53R v S arr (1997), 30 M.V.R (3d ) 305
54 (1976), 31 C.C.C. (2d) 417 (Ont, H.C1).

Judicial notice should
arge is limited o certain day
our Monday 1o Friday),
The Law on Speeding and Radar, (2ng ed,) (Butterworthg: M

also be taken of a
s(e.g.. stopping in

arkham,
(N.B.Q.B.).

. Afs e B
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ithin the City of Sarnia. The
. ; [akeshore Road is within lhebCl:ldo:)roof that the
tice of the fact that L der what is now s. 128(1)(b), he defendant dis-
charge was speeding, un essential to a conviction. If t erove it by evi-
area was “built up “’;?;n snd the pmsecutior:] fE.lll.Cd totie of so central
puted the fa(_:l of loca ould not properly take Judl_Clal ﬂ?he -y
dence, the trial court ¢ Id rarely work any hardship on Al dh
w2 S]hm\lvilhin the ambit of normal judicia
l?ctls::lfu]l; ﬁfntl?;?lf-)y it should b’t::l simglzczo(t’]:;’: ieg. that even the (;)Ib\*:“l':;
T e e bably co 4 catedly he
While this position 1s pr?ianl disputes it), cases have rﬁ:p;3 s |
must be proved if the d?'fflile offence is so well-known as m~a:e the court
that where the location 4 ice of the place. Thus in one .L O
the court may take Jumf;:;: tI;lL:’:UIL:caLi on of a speeding “hfirf}i;;ﬁ;“ \’IV“"I""
o nmiccl\cl)ftuli:lagapital Commission.™ Sec also R. v.
erty of the Natic

the court said: i dredient ofitins offgncc, Thc court
tion is an essential ing >e occurred in a city, lowi,

It is clear thal_thc:_lcucZl der to convict that the offence oc Id require evidence,
e R iuilt—up area. Normally this Wmfl do ?‘Eﬂ believe that
police vi]la‘gE‘v . Otl-lcrq.diqplltc as to this I Lerbut it is so obvious 10
especially if there o "n all cases, especially where One should not
evidence must be given !has occurred within §uch an arza‘re there is somo
everyone that the r:iefl‘;: patently obvious. It lfl ?:g 1\:13 ?Oca(jgn is within
be required to p . isagreement about whe :
g ilognrewl?l?;sl:::‘eitdil:: Tfm [that evidence must be lead].
such an are 3

(f) Facts Proved in Other Cases

ourts. There is a'grvnl
Some issues of r‘actw E;I; ;Tlll’fgtri‘i?obfgzi tft:;:;al n};{l::;s: Zr;dﬁ!::l?ll‘l‘:li
tcmptat\iﬁ?h[?hglfﬁz?‘s?t is improper, },]lu;fle:ﬁ;tft!? :;:;"}I‘hus, for ex_um‘.‘:‘:.:
o e T e
:c:::'s;ci’ olt'ia :;C;_ﬁf,ly&efssgﬁggil?gga;} thiso?hl:r I:;z:lﬁ?é; 1t;1<;;ll]1|;::lt|:l:
ses alrcady N . radar or oth { the
555:(,1?;5:2;%?‘;:fssﬁai’ii:fy"‘if“ﬁ?s‘, e o S
s “evidence presented in 11_“3 ira iving are a well-known ilH
T gl o i s i v ol
indisp

i =it ! b 1y . . A\l
5 R P 1982). 66 R ’d 9 (0 C.A eave to eal to S.CC refused
] V. s 0 ( )?.l {( it },] ot to app al I Vi
}! .
: ( .
s ) - o F ( Ont. H.C. )
V7 (R V. n;kéhﬂﬂ. llo 68] 3 CEE 35 (B( e G
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of judicial notice.™ The presumption o

p Opel y (/‘;]g ate d 4 constr CLron )
1 I d I I - onstru
) : on zon

f regula_rity that the Ministry had
€ was within the ambit of judicial

(2) Refreshing Memory

The cvidence of i
ce of a police or inci
Ak commcncfca p}l}l}l(,f: m“pruvmcmf offences officer wil almost
Tk L m”()wmg\.vqr;q the qlflaln‘ication” of the officer’s notes :”
: > Séquence of questions a L N
S s and answers occurs:
s Urs:

Q: Qn [da(c of offence] | understand vy
vincial offences officer]?
Yes.
: Did you make
e )
© When did you make
lowing] the offence,
: Have you made any
No.
‘ﬁh y :;0 you wish to refer (o these notes?

order i %

er to refresh my memory of the events in question

0 3
U were employed as g [police/pro-

r."l]!y ofes 1 rdin 1Ic ter hel T € cou
notes Ci\cl(_hguc latte ore th zourt?
[hL. L < e
cse Il()tL‘S:A A[ the time of |I_0| lmmedl llely if?l

additi *tions i
E 10ns, deletions or alterations (o these notes?

POZO Oro»

h(.r [)I’( secutor Wi { en dSk ]U] [“e (.,0'.”[ b l}ci”“ 510N ]| lhc C fh er
I - ~
] ) ” A S .0 f‘( 3] i
& 0

refer to the notes j
S In order to refresh hj

i B ' lis or her memory of the evengs
vk Wit;r;(:e counsel will sometimes wish (o ad(i/rcw icct\'um -
e espect to the notebooks, but should be limilll dq ek i
i Stions which go (o the currency of the notes g i
alterations or additions thag may have been mad CS:I‘

: de. issuc

e usually pro forma i imi :
i _ i ' i Ia 1 criminal trials, AVS straiaht.
orward. Particularly in (raffic Spragins Wf:cr §: 15 not always straight-

Sl naiichla) € an officer may is ;
L1 nn l‘ltgj ven week, or even day, the reality is that fh;s:]l‘? fjo‘_’;
e [jik {: :L lrlel;cshf:d, and he or she may have no mem . “l"ul; :
! é et at all. In practic : i A
e dctice, many trials of traffic maltle A
imm-ﬂ(jja] 'l,qp[:g-[m:lallilly wl}:crc an accused is unrepresented ilrissaur:: Pﬁf“

R whether the officer re: QRS Ly
R officer really remembers the incident ii
‘Slnf:lly speaking, the rule ¢
:s_:’_oncs, in Wigmore’s terminol
past recollection recorded™ T

e SUTLE BN TN
58 R.v. Tremblay ( 1995), 3() W.C.B, (2d) 317

59 Onte 10 V. Dryce ( ( = RRLAEE L S 3 . ¥ A
g 1rie ] b ]U“]. 32 MV R Sth 215 Ont ] R v o (200) 2003

60 The “note” is
3:‘!6‘. _n(_m,“ Is usually nothin :
casionally g s v ol ificate af infram:
parking inr),{ supplemented by some notes in the oﬁ"lccr'qprh 3 C:‘"ﬂ{'ah' OF infraction,
& Infractions, notes made at the bottom of the r:f'ﬁc.er':)mo -(')ﬂklf? il
= LTS copy itself,
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note “jogs” the memory such that the event as it happened is recalled to
memory. The latter occurs when the witness is unable, notwithstanding i
memory aid, to recall the event in question, but is able to say that on an
carlier occasion he or she had a perfect recollection of the incident, and
at that time truly recorded the same. At common law this latter evidence
was admissible, but it presents problems for the cross-examiner who can
only examine as to the usual practice of the witness, not his or her conduct
on the particular occasion in question. Hence the contemporancity re¢
quirement, and the requirecment that the witness be able to vouch for the
accuracy of the recording of his or her recollection.® The situation is ¢n
capsulated in this excerpt from what is still the leading case in this arca:

The witness could not, from memory alone, testify to an inspection muade
shortly before the accident; it would hardly be possible that he could; it win
then proposed to put into his hand a report, signed by him in the usual course
of his work, shewing that the car had been examined at that time; but, upon
such objection, that was prevented. If looking at the report, the witness couli
have said, “that is my report, it refers to the car in question, and shews (hil
it was examined at the time, and, though I cannot from memory say (hat il
was then examined, I can now swear that it was, because I signed no repoil
that was untrue, and at the time I signed this report I knew that it was true.'

That would, of course, be very good evidence.*

The witness in this situation is not “refreshing his memory”, but the pro
cedure has nevertheless been mislabeled as such through the years. In
such cases, it is the document that constitutes the evidence, and theoret)
cally should be received as an exhibit for the truth of its contents, (he
officer having no capacity to testify to the events he or she no longer
recalls. The rule is, in essence, simply an exception to the hearsay rule on
the basis that the statement was made in circumstances that guarantee ity
reliability. Further, the occasions on which an officer will not be allowed
to testify will be few, since it would seem that the memory loss must be
total for the rule to be triggered.®® Thus in practice the categories of ree
ollection are not so distinct, the strict rule probably often honoured in the
breach, and officers will routinely testify notwithstanding that their rec
ollection of the events in question is not perfect.* Further, there is nothing

61 In the former category of cases, contemporaneity is not an essential requirement, See
also R v. B. (K.G.) (1998), 125 C.C.C. (3d) 61 (Ont. C.A.): R. v. Shergill (1997), 13 (I,
(5th) 160 (Ont. Gen. Div.) for a review of the law in this area, as well as a useful review
of the procedure to be followed when refreshing a witness’ memory. See also Durhan
(Regional Municipality) v. Hawkshaw (2007), 2007 CarswellOnt 4651 (Ont. G

62 Fleming v. Toronto Railway Co. (1911), 25 O.L.R. 317 at 325 (Ont. C.A.).

63 C.(J1.)v. College of Physicians and Surgeons of British Columbia,[1990]2 W.W.R. 671

(B.C.C.A).
64 This will he particularly so in trials alleging a breach of parking by-laws.
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An accused cannot of course be compelled to give a statement, and
where voluntariness is not established, the statement will not be admissi-
ble. However, most provincial statutory regimes include a requirement
that the driver of a vehicle involved in a traffic collision give a statement
to a police officer, or other person in authority. For example, s. 199(1) of
the Highway Traffic Act in Ontario obliges the operator of a vehicle in-
volved in an accident which results in a prescribed amount of damages to
report the accident forthwith.*> Subsection (3) further requires that:

A police officer receiving a report of an accident, as required by this section,
shall secure from the person making the report, or by other inquiries where
necessary, the particulars of the accident, the persons involved, the extent of
the personal injuries or property damage, if any, and the other information as
may be necessary to complete a written report concerning the accident and
shall forward the report to the Registrar within ten days of the accident.

The section does not relieve the prosecution of the need to prove the vol-
untariness of any statement thus made, however, the statutorily compelled
nature of the statement may render it inadmissible against the maker
where it is given in compliance with the statute.” Some provincial legis-
lation prohibits the use of such statements at trial, and it is submitted that
even where such a statutory prohibition does not exist, where an accused
knowingly gives a statutorily compelled statement, that statement should
be prima facie inadmissible as a violation of the accused’s right to protec-
tion from self-incrimination.”

(i) Prior Statements

As a general principle, a witness who gives evidence inconsistent
with a statement previously made, can have the contradiction put to him
or her. If the witness does not adopt the prior statement, then the trier of
fact can only use the prior statement to assess the credibility of the wit-
ness. It cannot be used for its truth unless it meets the criteria of necessity
and reliability as set out by the Supreme Court of Canada in R. v. B.

69 See Chapter 8, “Common Offences.”

70 R.v. Sarkonak (1990), 23 M.V.R. (2d) 45 (Man. Q.B.); R. v. Tveter (1997), 25 M.V.R.
(3d) 228 (Alta. Q.B.). But see also R. v. White (1998), 32 M.V.R. (3d) 161 (B.C. C.A),
leave to appeal allowed (1998), 55 C.R R. (2d) 188 (note) (S.C.C.), affirmed (1999), 135
C.C.C. (3d) 257 (S.C.C.); and R. v. Spyker (1990), 29 M.VR. (2d) 41 (B.C. S.C.).

71 However, see R. v. Fitzpatrick, [1995] 4 S.C.R. 154 for a consideration of this issue in
the context of provincial fisheries legislation. It would seem well-reasoned that such a
statement should be inadmissible in the trial of a Criminal Code offence: R. v. White,

supra, note 70.
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(K.G.).” The procedural requirements of adducing evidence of prior state-
ments arc governed by ss. 20 and 21 of the Ontario Evidence Act.7

It is also generally inadmissible for
dence that he or she on an carlier occasion had
ment consistent with his or her evidence at trial.
rule is that such a statement is gencrally se
to the trier of fact. It unnecessarily expands the scope of the trial,™ and is
inherently unreliable due (o the potential for fabrication.” Prior consistent
Slalements are admissible under certain circumstances. They are generally
inapplicable to trials of traffic offences, but are generally not admissible
to prove the truth of their contents,’

en as being of little assistance

4. A PRIMER ON HEARSAY
(a) Introduction

The basic rule against hearsay evidence is frequently misunderstood.
The general principle says that an out of court statement made to the wi(-
ness is not admissible through the mouth of the witness to prove the (ruth
of that statement. In other words, in a prosecution for careless driving,
witness X cannot testify that accused A told her that she wa
out her lights on. The prosecution would clearly want to rely
ment to prove that A was indeed driving without he

that the rule now operates on a gener.

stances surrounding the making of
the statement satisfy certain criteria of trustworthiness) then the evidence
for the truth of its contents.”

=Shru e L RS

72 (1993), 79 C.C.C. (3d) 257 (5.C.C.). See also R. v. U (F.J)(1995), 101 C.C.C.(3d)97
(S.CHC )

73 R.5.0. 1990, c. E-23, ss5. 20, 21.

74 R.v. Beland ( 1987). 36 C.C.C. (3d)481
(3d) 5(Ont. C AL,

75 Sopinka, Lederman & Br
1992) at 307-308.

76 R.v. Lajoie ( 1993), 64 0.A.C. 213 (Ont. C.AL), leave to appeal refused (1993), 160 N.R.
242(5.C.C R v. JA. (1996),95 0.A.C. 383 (Ont. C.A).

77 The law on hearsay and the admissibility test (hat
shifiing in the last fow years. The Supreme Court of Canada in R. v. Starr, 2006 SCC 57
(3.C.C.) outlined an approach to reconciling the potential conflict between the traditiona)
and principled approaches to hearsay cxceptions. The Court revisited the issuc inR. v

.C.)y and overturned Starr o the extent that
it divided factors into categories relevant to threshold and those relevant to ultimate
reliability, and forbad consideration of evidence extrinsic to the making of the statement.

at489-90 (S.C.C.): R. v. Toten (1993),83C.C.C.
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more thorough discussion of the art or |
ferred to Earl Levy’s leadin
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g text, The Examination of Witnesses in Crim-

(@) Preparing Witnesses

It is entirely proper for the party calling a witness to prepare (hat
person to give evidence. This s

hould not, however, £0 to the point of

coaching the witness by encouraging or signalling the witness as Lo the
nature of the evidence that the counsel or agent wants given. Rather the
witness should be made aware of the case the party needs to make and
the area upon which that party intends to question the witness. There is
o property in a witness, and cither side is entitled to speak to any witness

i , of course, obliged (o talk to counsel

There is no duty on the defence to call witnesses whose evidence

might help the prosecution, though the prosecutor has a duty to present
all helpful evidence to the court.®s

A witness should be told where to stand and how to address the court

(“your worship” for a Justice of the Peace, or “your honour” for a judge).
The role of counsel or agent should be made clear and the forms of ex-
amination in chief, cross-cxamination and re-examination explained. A
witness should be told (o speak loud enough to be heard and to address
his or her answers to the Judge or to counsel asking the question. A wit-
ness being cross-examined should never look to counsel who called the
witness for the answer.

If language is a problem this js the time (
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interpreter is often taken ¢
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Highway Traffic Act arising out of the same circumstances should be tried
together.”s A defendant may be convicted of an offence, even though that
offence is not charged, where al the elements have been proven and it is
included in the offence charged. o

While to all intents and purposes rendered superfluous by the Cana-
dian Charter of Rights and Freedoms, the basic principles of the conduct
of a trial are statutorily defined in the Provincial Offences Act:

46. (2) The defendan is entitled to make full answer and defence.

(3) The prosccutor or defendant,

as the case may be, may examine and Cross-
examine witnesses.

(4) The court may receive and act upon an v facts agreed upon by the defen-
dant and prosecutor without proof or evidence.

(5) Despite section § of the Evidence Act, the defendant is not a compellable
witness for the prosecution.

Evidence in proceedings under the Provincial Offences Act must be
recorded,” and this invariably means by audio tape recording which can
later be transcribed if required for further proceedings.

(d) Examination-in-chief

Sometimes called “direct examination’ (the American expression), ex-
amination-in-chief occurs when the party calling the witness elicits evi-
dence by asking the witness questions. As a general rule, a witness may

not be asked a leading question in examination-in-chief. The reason for
this rule is self-evident:"

Some of the reasons given for this prohibition are the d

anger that a witness
who is nervous will simply

aSSCNL o a question or give the easiest answer
and accordingly give evidence which he did not intend to give or which he
does not believe. Further. leading questions are objectionable because of the
possibility of pre-arrangement between examiner and the witness as well as

the impropricty of suggesting the existence of facts which are not in ey

i-
dence.

93 R.v. Viajkovic, supra note 79.

M Provincial Offences Acr s, 55.

95 Provincial Offences Act s. 83, Mechanical failure causi
invariably lead to a new trial being ordered if
(1984). 13 W.C.B. 319 (Ont. Prov. Ct.).

96 Bruce Long, The Prosecuror's Handbook, 1987, Ministry of the Attorney General, i

BI1-1. See also R v. Deacon (1947). 87 C.C.C. 271 (Man. C.A) R v, Williams ( 1982),
66 C.C.C. (2d) 234 (Ont. C.A)

ng an incomplete record will
an appeal is taken: R, v. Harbour View
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The rules respecting proper cross-examination are many.” In general,
a party is given wide latitude in cross-examination, but the prosecution is
more restricted in its approach than the accused. Some of the more fre-
quently encountered prohibitions on cross-examination are the following:

* the prosccutor cannot cross-examine the accused as to “bad character” un-
less the accused first puts his or her character in issue;'™

* It is improper to ask the accused (or any witness) why another witness
would be lying."" The credibility or veracity of a witness is something for
the judge (o assess;

* Itis improper. both ethically and legally for counsel to ask questions which
are known to be inadmissible. Thus counsel should not examine documents
or other evidence which he or she is not entitled to put into evidence,'"?
particularly after the evidence has already been ruled inadmissible;

* But counsel may put unproven facts to a witness. although where the wit-
ness denies the fact counsel will be stuck with the answer. ' Such hypoth-
eticals should not amount to prejudicial or abusive examination, and the
Judge retains the discretion to prevent questioning along this line:'s

* Overly aggressive cross-examination will not be permitted. The judge is
duty bound to protect a witness from abusive or harassing cross-examina-

tion." Constantly repeating questions which have already been answered
is improper. 7

(g) Rebuttal Evidence

The prosecution is obliged to call all the evidence required Lo prove
its case in chief, and the Judge should exercise his or her discretion to
allow the prosecution to reopen its case judicially."® It is not proper to
*hold back™ evidence in order to surprise the accused. Where evidence is
only marginally relevant to the prosccution’s case in chiel, or where the
evidence is only made relevant by virtue of evidence led by the defence,
then the prosecution will be entitled to call that evidence in reply.'®

99 For a thorough consideration of the limits of proper cross-examination, sec Peter M.
Brauti, “Tmproper Cross-Examination,” ( 1997), 40 C.L.Q. 69.

100 R. v. MeNamara (No. 1) (1981), 56 C.C.C. (2d) 193 (Ont. C.A.), affirmed 19 C.Cal
(3d) 1 (S.C.C.), sub nom. R. v. Canadian Dredge & Dock Co.

101 R v. Vandenberghe (1995), 96 C.C.C. (Bd)371(Ont. CA R v F.(A) (1996), | C.R.
(5th) 382 (Ont. C.A.).

102 R.v. Howard (1989), 48 C.C.C. (3d) 38 (S.C.C.).

103 R.v. Calder (1996). 105 C.C.C.(3d) 1 (S.C.C.).

104 Fox v. General Medical Council, [1960] 1 W.L.R. 1017 (P @)

105 R.ov. F.(LE)(1993), 85 C.C.C. (3d) 457 (Ont. C.A).

106 R.v. Varga (1994), 90 C.C.C. (3d) 484 (Ont, C.A.).

107 R.v. Fanjoy (1985).21 C.C.C. (3d)312(5.C.C.).

108 R.v. G (5.G.),[1997] 2 S.C.R. 716.

109 R v. Osrell ( 1992), 15 W.C.B. (2d) 427 (Ont. Gen. Div.).
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6. INTERPRETERS

It is not unusual for a witness or a defendant to require S(t“w‘."l:c (0
interpret the courl proceedings into a l_anguagc other than T;ng:|lal1 Ln.
French. In larger metropolitan areas, this is more common and LUlI‘rl.'s‘ .‘.m| (
translators readily available within the hm']dmg. As pf)mtc::lfﬁbul a |‘(..lu lg:l.
the first appearance process has assisted in the cf'ﬂcmnl df,s:_%r?m-l-]”, ;
interpreters where required. Where the request forltrlal form m' !Ldl(: ; |
the accused has requested an interpreter, and the interpreter has not 1I||: n
assigned to the court, the prosecution may request an ad_]nurnnlc!ll.l . IT
submitted, however, that the prosecution should only do so whc‘u: .ll 1~. :m
in the public interest to withdraw the charge. If, howevcr,han .lu:l.l.‘l-t :ml;:
capable of proceeding in the Iangua%e of the court, then the prosccu
is entitle that the trial proceed. ”

" CnS[:::‘;?o:IOS?IEf' the vainc:')ai Offences A‘cr autl}orizes the usc.ul I!!‘I.t'l
preters in proceedings under the Act. There is Floth]ng, however, Icqllll‘ll'l:
an ‘official’ interpreter: anyone who is proficient in both the laﬂi.-'."“'lll'- i
the trial (English or French) and the language spoken by the WIII'II.Ih.: |:
defendant may act as an interpreter.'” Wherc. a defendant does nlul 5 ::l'
the language of the proceedings, he or she is a]lowefl to havg tu‘l “-.-m-
preter sit at the defence table and translate the proceedings. An m.u. rpf: |
sworn under s. 84(1) of the Provincial Offences Act should be sworn in
the following manner:!!!

| b do swear (or solemnly affirm) that I am capable of transluting
a;1;:l. ‘.v-il.l translate to the best of my skill and ability from .......... {:uu
guage) to . ... ...... (language of proceedings) _and _from et (lan
guage of proceedings)to.......... (language) in this proceeding.

SO HELP ME GOD (Omit this last line in an affirmation).

Pursuant to s. 126(1) of the Courts of Jz{stice Act, R.S.O. 1990, ¢, (. ‘.4.:,
an accused who speaks French has the right to require tha.t the*j meIf :'It
ings be bilingual. However, it would seem _lhat it is no violation of It"
accused’s rights if the prosecutor is not bilingual as long as _tcll1er(ihml x::.
interpreter present.''? Section 14 of the Charter of Rights provides l;: .
party or witness in any proceedings who does not undcrstar}d cclnrr s%p;:la‘ i)
language in which the proceedings are condllglcd or wh.o is dea .ﬂ‘h 5
right to the assistance of an interpreter”. The right to an interpreter is a

110 Provincial Offences Act s. 84(2). '
111 Rules in Provincial Offences Proceedings, R.R.O. 1990, Reg. 200, subrule 27(2). The

oath to be given to an interpreter sworn under the less formal authority of subsection
is contained in subrule 27(2). _ ,
112 idff)é'hevrier (May 7, 1997), Khawly J. (Ont. Prov. Div.), leave to appeal refused
(Auéusi 7. 1997), Doc. CA M20679 (Ont. C.A. [In Chambers]).
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d CC m[}()ilCIlt U[ [!l(./ consttuti [
CO g [Uf an ﬂL.{.l]SLd to I[‘lake ’U ] Answcer

7. DEMONSTRATIVE EVIDENCE
(a) Photographs!''*

Often the best we
phomgmpht:lupl:;al way ]to demonstrate some point in court is to present
apns. For example, in a case where the ch; i aili
R P gea arge 1s one of failing to
P irzpm::;,t[: [blgﬂ. the d(.,ience might present photographs showing thﬁ[ it
B SUCh. / Cmo see thc.mgn from the driver’s position because of foliage
; ase, a photograph can dramatically and conclusively bring
ome the point to the court. . Ao
The rule of aphic evi i §
pur[iwla:]l;lchgt ph{otngmp}m evidence in traffic offence trials has become
portant since the introducti s i ;
R ERRRY troduction of “photo radar evidence in
Before : > i
9o T,];e Ia photoyaph m{ly.hc admitted the party offering it must estab-
s [-i]iny si? e\fltrjenc:f:. that it is a fair and accurate depiction of the scene
i g" own and is relc\_fanl to some issue at trial."'> In mos( cases, it
A lC;}TP(‘Mdm (0 establish that the photograph was taken at or vc,,r
car Lo the time of the alleged offenc is wi !
ne ) e. Usually this will be ¢ '
Thal? ' ; 1 y 11l be done by call-
scﬁne nj;l:)t)ﬁgﬂr;{pherl,hbul anyone familiar with the true appear'-mcc{)(' the
) Irm the accuracy of the photo, e :

i g graph''® (although Levy!''7
,E:’CSL&, th‘fl Charette v. R.% holds that (hese factors are now (}?nl d yl'
cable to weight, and not admissibility). i
e ﬁ;jrpmr‘j'[:f?l malécr, where photographs are made an exhibit, they or
e exiibil can be returned to the defendant i fat o
s ) R i : endant immediately following

; sent of both parties, otherwise if i i :
; _ _ parties, rwise it is held “our
until the expiry of any appeal periods. ' e

(b) Videotapes or Films

Videotapes c: ide ¢
s mdll‘lpc; can mede cogent and convincing evidence. Their use as
; r : : ; . 3 b - [ o
ind testimonial pieces of evidence has been recognized in a
| <

113 The discussion here relate i
§8 ates to photographic evidence of surroundine i
peiEaslate I ] und Wiy "CS 3

f‘:pp:‘fscd to cslahllthg identity where a Jjudge is called on !(;t ::fk(c"‘cu"‘]s"anw? i
oy gssc,:munt of the photograph: R, v, Nikolovski, supra, note 1 ARk gl

Bz:zw. 1; T:f:.rrg (April 22, 1998), Doc. Vancouver SAUZESRZIGQ(B C. Prov. CL): R. v
s 4 w.{ 1 (August 27, 1997), Doc. Vancouver SAD0030445 (B.C P v. CtL) i
”E Dilabbio v. R. (1963), 46 C.R. 131 (On.C.A) wi P A

O R v. Wildman (1981}, 60 C.C.C Btove
: § {C.C. (2d) 289 reversed on oth ds ¥

3L R v. Creemer and Cormier ( 1968). | CR.N.S MF?fo—‘rgg';‘““d-"- i o
HT Levy, supra, note 82. p. 34 01 A
L8 (1980), 51 C.C.C.(2d) 350 (sic.ay.
U9 Provineial Offences Act s, 48,
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variety of contexts over the years.'? The Supreme Court of Canada re
cently had this to say about videotapes in the context of evidence of iden

121

tity:
The video camera on the other hand is never subject to stress. Through ti
multuous events it continues to record accurately and dispassionately all thi
comes before it. Although silent, it remains a constant, unbiased witness with
instant and total recall of all that it observed. The trier of fact may review
the evidence of this silent witness as often as desired. The tape may he

stopped and studied at a critical juncture.

Generally speaking, evidence in the form of videotape may be admissible
on the same terms as a photograph. In summary:'*

Once it is established that a videotape has not been altered or changed, nnd
that it depicts the scene of a crime. then it becomes admissible and releviil
evidence. Not only is the tape (or photograph) real evidence in the sense thi
that term has been used in earlicr cases, but it is to a certain extent, (estiig

nial evidence as well. It can and should be used by a trier of fact in detes

mining whether a crime has been committed and whether the accused beloe
the court committed the crime. It may indeed be a silent, trustworthy, une

motional. unbiased and accurate witness who has complete and instant recill
of events. It may provide such strong and convincing evidence that of tself
it will demonstrate clearly either the innocence or guilt of the accused.

The weight to be accorded that evidence can be assessed from a viewing ol
the videotape. The degree of clarity and quality of the tape, and o a lensin
extent the length of time during which the accused appcars on the videotape,
will all go towards establishing the weight which a trier of fact may propetly

place upon the evidence.
The trier of fact assesses the weight that should be accorded the evidence
of the videotape in the same manner as he or she assesses the weight ol
the evidence given by viva voce testimony.'**

8. COLLISION RECONSTRUCTIONS

Reconstruction evidence traditionally consists of police evidence con
cerning road measurements, tire marks, distances between cars, etc, The

120 R. v. Pleich (1980), 55 C.C.C. (2d) 13; R. v. Rowbotham (1988), 41 C.C.C. (Ad) 1 K v
Leaney, [1989] 2S.C.R.393;: R.v. L.(D.0.), [199314 S.C.R.419; R.v. B. (K.G), supri

note 72; R. v. Nikolovski, supra note 1.
R. v. Nikolovski, supra note 1 at 1210. In R. v. Maloney (No. 2)(1976),29 C.C.C. (M)

431 (Ont. Co. Ct.), however, evidence in the form of a videotape of a hockey fight wis
excluded because it was in slow motion and therefore not a true representation of whl

121

had happened.
122 R. v. Nikolovski, supra note | at 1215.

123 Ihid.
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potential exists, however, for a party to introduce accident reconstructions
through the use of computerized images. This form of evidence is very
new (indeed may only have been uscd in the United States), and its ad-
missibility will undoubtedly be challenged. It is submitted that it will be
subject to the rules relating to expert evidence (see below).

9. EXPERT EVIDENCE
(@) The Normal Rule Against Opinion Evidence

As a general rule, courts are interested in fact, not opinion. Thus a
witness is prohibited from EXpressing an opinion on a matter in issue.
There are two exceptions to this rule. First, a witness may give an opinion
on a matler about which he or she ig qualified to testify as an expert.
Secondly, any witness can offer an opinion about particular matters
deemed to be within the realm of everyone’s knowledge, and which thus
require no special expertise.'* For cxample, any witness could testify as
to their estimate of how fast a car was travelling,'”s but only a properly
qualificd expert could give an opinion on how fast a vehicle would have
had to have been travelling to make a given set of skid marks.

Speeding is of course the most common offence which will involve
expert testimony at trial, that testimony invariably coming from the police
officer who operated the specialized equipment used to detect speeding
vehicles.'* But the scope of expert evidence is considerable. Experts may
even testify on matlers which would not at first blush be susceptible to
that kind of analysis. Thus they have testified (o the circumstances con-
sistent with classic signs of a driver falling asleep or displaying a lack of
attention, suddenly awakening or regaining awareness, and taking evasive
action.'”’?

The Ontario Evidence Act limits to three the number of experts each
side may call without lcave of the judge."* In practice, however, it would
seem that this limitation would apply to cach issue rather than constituting
an overall cap.

[24 R.v. Fisher.[1961] O.W.N. 94 (Ont. C.A.),

125 R v. German ( 1949). 89 C.C.C. 90 (Ont. C.A)R exrel Neelyv. Tair, [1965] 1 C.C.C.
16 (N.B. Co. Ct.).

126 For two cases considerin ¢ whether the evidence provided by the police officer consti-
tuted opinion evidence, sce R. v. Fartah, 2007 CarswellAlta 1676, 2007 ABCA 400
(Alta. C.A ), leave to appeal refused (2008), 2008 CarswellAlta 1231 (S.C.Chand R. v.
Dove, 2008 CarswellBC 457, 2008 BCCA 102 (B.C. C.A). leave 1o appeal refused
(2008), 2008 CarswellBC 1608 (8.C.C.).

127 R v. Kozun (1996), 31 W.C.B. (2d) 433 (Sask. Prov. CL), reversed (1997), 154 Sask.
R. 81 (Sask. Q.B.).

128 Section 12.
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(b) Matters Where Expertise is not Required

While the law relating to expert evidence has undcrgnm-‘ SO
changes in recent years, the fundamental test for when an expert i ne

essary has remained the same:

An expert’s opinion is admissible to furnish the Court with Suc““';.c l.“';" :
mation which is likely Lo be outside the experience and kmtwwlcdg(., of a judie
or jury. If on the proven facts a judge or jury can form lhclrlgi\.vn conclusions
without help, then the opinion of the expert is unnecessary.'?

As already suggested, there are some areas in which everyone |I'N- :tn
expert. That is, there is no need for special skill before a court will listen
to an opinion without a special qualification. These include:

» estimates of a vehicle’s speed;
»  whether a person is intoxicated;"™"
»  handwriting;'*!
o peies
= identity of a person.'*
(¢) The Criteria for Admissibility of Expert Evidence
Expert evidence will be received if:'*
e itisrelevant to a fact in issue;'*
» the expert is properly qualified;
the expert evidence is of assistance to the trier of fact; and
= the evidence is not subject to some rule of exclusion.

Where the evidence offered relates to a novel scicntiﬁ'c t(.:(?hniqug ;u' ull‘t‘.u
of knowledge, then it must meet a threshold test of rehflhlhty whu..' |lﬂtu en
into account the validity or bona fide nature of the subject matter,

129 R. v. Abbey (1982), 29 C.R. (3d) 193 at 210 (5.C.C.).
130 Graatv. R.,[1982] 2 5.C.R. 819.
131 Petrev. R..[1933] S.C.R. 69.

132 R v. Cox,[1898] 1 Q.B. 179.
133 R.v. Lanigan (1983), 53 N.B.R. (2d) 388 (N.B. C.A.).

134 R.v. Mohan (1994), 89 C.C.C. (3d) 402 (5.C.C.).

“Relevance and Materiality™ above. ] ol
::g ?{cep ﬂ:e;aragnf (1992), 73 C.C.C. (3d) 348 (Ont. Gen. Div.). See also D. Paciocia

“Evaluating Expert Opinion Evidence for the Purpose of Determining Admissibility:
Lessons From the Law of Evidence™ (1994), 27 C.R. (4th) 302.
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Even if the expert evidence satisfies all other criteria with respect to
admissibility, it will still be excluded if it contravenes an exclusionary
rule apart from the rule against opinion evidence itself 177 The most likely
rule of exclusion to which the evidence may succumb is that which for-
bids evidence going only to the disposition of the accused person to com-
mit the crime. It is particularly important to ensure that this criteria is
adhered to when i is the prosecution which seeks (o tender the evidence.
If it is established that the expert evidence is relevant (0 an issue other
than simply disposition, such as the identity of the perpetrator, then the
probative value of the evidence in relation to that issue must be weighed
against its prejudicial effect on the accused. Expert testimony will also
sometimes appear to fall foul of the rule against hearsay evidence. How-
ever, it is well-established in Canadian courts that, “there is an acceptable
hearsay component in the make-up of every expert’s knowledge which is
drawn upon in formulating the opinion,” 13

Expert evidence is to be weighed by the trier of fact in the same
manner as any other evidence. When faced with conflicting expert opin-
ions on a crucial point, the trier of fact can only act on the basis of the
prosecution’s expert evidence if he or she feels sure that it was correct. '

(d) Qualifying the Expert

The proper qualification of an expert demands two requirements:
first, the expert must possess a sufficient level of competence or qualifi-
cation in the area in which he or she is to testify. Sccond, the expert
should testify onfy with respect to the areas of expertise in which he or
she has been qualified. In other words, the expert should not stray beyond

the bounds of his or her properly qualified knowledge. In Mohan, supra,
Sopinka I. put it this way: 10

the evidence must be given by a witness who is shown to have acquired
special or peculiar knowledge through study or experience in respect of the
matters on which he or she undertakes to testify.

As long as the court is satisfied that the expert possesses knowledge that
will assist the trier of fact, the extent or depth of the witness’ qualifica-
tions is a matter of weight for the jury.'#t A determination as to the ade-
quacy of the witness’ qualifications can be reflected in many factors in-
cluding inter alia, academic qualifications, practical experience, length of
0 BT R o

137 R.v. Morin (1988), 44 C.C.C. (3d) 193 (S.C.C.).

138 Supra, note 75 at p. 547.

139 Rv. B (C) (1997), 118 C.C.C. (3d) 43 (Ont. C.A): R v. Molnar ( 1990), 55 C.C.C.
(3d) 446 a1 447 (On. C.A).
1490 Supra note 133 at p.414.

141 R, v, Marquard (1993), 85 C.C.C.(3d) 193 a1 224 (5.C.C.) per McLachlin J.
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time in their chosen profession, publications and pedagngica! rculard. Il:
fore a court will listen to the opinion of a witness on some En:nllt; the iI1,|||'|-|,:
i itness as ust satisfy the court that the witnes
>ndering the witness as an expert m _ . _ g .
Lcas somﬁ special knowledge or skill which will allow him or her to help
the court understand the evidence. , . o
There is no requirement, however, that an expert’s kr?owlc}:lgci‘hlt. T;III: :
orted by any formal course of training. Ind(:t‘:d, it is of.ten t c gr;m by -
Snc would want to have someone with practical experience rat t..r b
‘book-learning’.'*? For example, where a defence of_unavmdahl(, mcit u:t
ical breakdown is offered, there is no reason to believe that a IOL“""{““ 1“
mobile mechanic will be any less credible or helpful to the court tha
niversity educated engineer. s " ‘
g Wh{‘,{l qualifying an expert for the court, it is acceptahle' to |.L4I.(! lh:
witness. In cases where the witness’ qualifications are extens:{i,. l|l \l;ll:l."
Y itness’ ¢ with the court as an exhibil. (
ropriate to file the witness’™ resum i
Fhepwitness' various qualifications (whclhc? theyhcnmerfr?t?; ?’at;:l:n:;m
ience /e been put before the court, :
study or from experience) have ; o
[ ask that the witness be accepted by ! i
ing the expert should ask \ Mg
i : iate area. Defence counsel may cro
expert in the appropriate ar . : g o
: idity of the witness’ qualifications. :
respect to the validity o Ml
>rtise i i ly novel, however, this is u y
roposed expertise is particular novel, oot
Fh{:pcoursc of normal cross-examination, and the extent of the wilness
expertise is a matter of weight.

(e) Experts and Radar

Radar evidence, when properly proven, establishes a prima _Ifrn'fltl'
case'® and, uncha]lénged, is convincing b_cyo_nd a rcasonab!z C::"!l: “I.ilu‘
must be remembered, however, that radar is simply a lloc)}: an :1.1 ; .

. i i 18 ¢«
it ¢ uncti be improperly used. Until the cou (
any tool, it can malfunction or ‘ !
vi:ccd beyond a reasonable doubt that the radar was 11]1 good working
. i f a reading is useless.

r and properly operated, evidence o . v
OrdCAf-; Mz[:nrzf,j ar?d Haines observe,'** modern radar devices are (.!{‘.‘tl.(“p
tively ‘qimp!e" to use. It must nonctheless be rer‘nemhf:red that the !m.lll:l
ment is a sophisticated scientific device which 1st:;ul11_}cct1 tolj,r'zl;grg(l]‘(()“:,f?:

i face scratch of only y
he slightest upset. For example, a surface : ;
::entim%:lrc on a tuning fork used in calibrating a radar dc::lce can lead (o
H 1 145
an inaccurate reading of up to eight kilometres per hour.

: e e
142 Rice v. Sockett (1912), 8 D.L.R. 84 (Ont. Div. Ct.); R. v. Dugadzic (1981), 57 C(

2d) 517 (Ont. C.AL).
143 5? 13 Ayler Unreported August 20 1981 (Prov. Off. Appeal Court).
144 Supra, note 52
145 Ibid., at pp. 26-32.
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‘ As explained above, befor
v.wtncss, is allowed (o give o
ton of a radar unit that pe
_Upcralion of radar devices (t
ing of the scientific princip
ment).

(B A Prosecution Checklisg!

. The proper operation of the radar on the d
proven. The prosecution should prove that:

*  the radar vehicle was properly stationed:

the radar speed control uni was wor

e e king (no false readings, fluc-

the radar was properly calibrated (either by a proven tuning fork

y
g_ e o W]lh d !”0\"(!“ s ](_,(:d ) fg o
or b ]Un””]. 1 car l C mC[Cl lhl’Ol ]| [] e I](’.rllll

*  the conditions under which the vehicle entercd the beam:

-

the reading and notation of the speed from the unit

In proving the ex

pertise of the oper: secutc {
AT perator, the prosecutor should put before

formal training programmes the officer has taken-

*  years of experience;

types of units used; and

ER el e 0,
d'L t\cs,hmques.used in this case (stationary vehicle, moving same
Irection, moving opposite direction). j

’[Pc police (.)fficer witness will gencrally give this
of course without even being asked these specific
icrc;lilu(;. Tl[ws counsel should pay careful attention tc
rder Lo ensure that its pro f;
yordel ! Jorma appearance does 1 o
misstate any important information. i

The use of laser spe = i
ik :Efmlgs;ar .s.pc,e‘(]J] d[;,lectors by police officers is now common
ace. Ity 1s still being established j k.,
B ty g c ¢d n the courts, but will un-
btedly soon reach a statws similar to that of traditional radar CLLIIT;

rently, an officer will ofte if
Y. al Jtten testity that he or she (ested the Jas i
passing it through a traditional radar. G5 kg p

information as a matter

SOt T LS I (e i
146 Ihid.

"¢ anyone, whether police officer or civilian
pinion evidence on the functioning or opera-
rson should be qualified as an expert in the
hough a witness need not have an understand-
les which support the working of the instru-

ay in question should be
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(g) Questioning the Expert

An expert is presented to give an opinion to the judge or justice (o
assist him or her in understanding the significance of evidence alrcady
before the court. The proper form of questioning, then. is to present the
facts as established by the evidence (or as the evidence at least suggests)
(o the expert as a hypothetical and then to ask his or her opinion on that
scenario.

For example, if, in a radar case, there is evidence that there was an
clectrical storm, an international airport, and a large neon sign near the
officer’s radar unit, the witness should be asked what affect, in his or her
opinion, these factors might have on the accuracy of the reading.'"” "l
there had been an clectrical storm on the scene would that, in your opin
ion, affect the reading?” “What if there was an international airport within
two miles of the place where the reading was taken?” “Would your opin
ion change if T suggested that there was a large ncon sign less than [ifty
feet from the line of sight where the officer’s radar reading was taken?™"""
The expert’s answers to these questions will allow the judge to understand
the significance of the evidence led on thesc issucs.

(h) Laying the Basis

The expert’s function is to interpret evidence for the court and so il
is important to be sure that there is something for the expert to interpret.
This is called laying the basis for the expert’s opinion. Continuing our
radar example, if there was no evidence suggesting that there was an air
port near the location of the radar unit, it would be improper to ask the
expert how that would change his or her opinion. Without some evidence
before the court suggesting that there was an airport, such a question is
irrelevant.

(i) A Defence Checklist for Radar
¢ Jurisdiction must be established;

+  The officer visually observed the target vehicle and formed the
opinion that it appeared to be speeding. This observation was
then corroborated by the radar reading;

*  The instrument must be operated by someone trained in its oper-
ation. He or she need not have knowledge of the electronics or
mechanism of the device but must be thoroughly familiar with its
use. That, it is submitted, means that she actually has knowledge

147 The examples are drawn from Manraj and Haines supra. note 52 at pp. 66-7.
148 See generally Levy, supra note 82, chapter 12.
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of the specific radar instrument she is using
general knowledge of how radar instruments s
In short, the training must be adequate;

and not merely a
hould be operated.

*  Evidence relating to the testing of the instrument should include
the following:

(i) The operator must give evidence that he or she conducted an
approved test of the instrument. The officer may establish
this by showing that he or she read the manual which relates
to the specific device operated, and which indicated that cer-
tain tests should be performed in a specific manner. Other-
wise, the officer may indicate that he or she was (rained with
respect (o the particular device being operated, certain tests
are required to be performed. Generally speaking, this will
entail an automatic internal calibration test and a calibrated
tuning fork test being performed;

(ii) Following R. V. Bourque, supra, there may be a requirement
that the accuracy of the tuning fork be proven beyond a rea-
sonable doubt. This requirement may, however, be limited to
Jurisdictions which have legislation requiring a certificate of
accuracy relating to the tuning fork used be tendered into
evidénce. It may be argued that such a requirement is advis-
able in light of the fact that an accused motorist is denied the
opportunity to substantiate the radar reading. Radar is today
accepted as a technological wonder which is thought to be
virtually infallible, A requirement that the tuning forks used
to test the device are themselves accurate simply provides an
additional safeguard against human and mechanical errors;'+

(iii) Time of tests must be noted before and after occurrence. Ob-
viously, they should be performed before and after the speed
of the accused motorist has been captured by the instrument.
Tests performed after the motorist is targeted should be per-
formed in the same manner as they were prior (o his being
pulled over. In the usual course of events, an officer will test

—
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This. of course. imposes an additional burden on the
that, ultimately. such safeguards lead to an
prosecution to show that the device which est
itself is accurate? And what about the device
Morcover. wuning forks are cal ibrated to a

prosecution. The argument is made
absurd result. Do we then require the
ablished the tning forks to he accurate,
that established this device was accurate?
certain reading and are usually then stamped
orengraved with that reading. If the radar device being tested produces the exact reading
as that indicated by the tuning fork, it defies reason to suggest that there is an exact
corresponding inaccuracy in the device being tested.
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the device at the beginning and end ().l' the lin‘.nc bs‘p‘clull "|l :11;y
sation. The cases do not establish that it is absolu tv

i lil?dli?)"-t it is preferable if a patrol car lravclln_lg ata |!u
nCCﬁS&}TydUS ed is run through the radar field in order to
g:;fl:;r:llrfllzt lh[fdevicc is truly capable of accurately measus
ing speeds; -

(iv) Tfe tests performed should have sa[isﬁed lht,:olrl tl:iut::“,t llllllt
B t was operating properly and was (,:1}11 t, ‘ 3
mSlrlumr{(::ni%tering speeds. Moreover, the {twlhccr hhl)ll.(
z;itl"ecylhatgtlié device operated properly in reference to the mo
torist’s vehicle;

ablished, as should
{v) The range of the instrument should be esldtpllshpd,lgrys:_::li:
ins t was capable of accura ly regl
the fact that the 1nslnm:1€:n : Of oru
ering speeds across this entire range. i i
L;flﬂli Sfiremcnl is not essential, however, Lhc_ radar oper .lnltlcialul
lshlsuldqbe able to establish that the target vehicle v:m;.nu:lwm
the operational arca of the beam at the time the reading
displayed;
i : > or she
«  The officer may be challenged by suggestmg lhaL‘ h;m;)“ "
flagged down an allegedly speeding .vehlcl‘c fvhosc T,p ,;. (,|I'||,|.,
Lrihgt%tablc to the speed of another vehicle wnhgl }h(; [:d]:rz:\ ] o
i ave been used In an arc:
it.'"" Also, the device should hd\fe er A
:fl(]:;:i conditions are such that there is minimum possibility of ¢
tortion;

Identity of the driver must be establishcq, us,ual_ly b?r .lhc. drive
. havingyproduced for the officer a valid driver’s licence;

: TOSS-CN
» Like any evidence, radar readings may be.rehutj;(lle?r;’ cr:““m‘"
i ation. A reasonable doubt may be ralsed_u il {ofantl
o ination-in-chief or cross-examination of del¢ ml
ch-mled- 7 ;Xa:;ample while the failure to show tl?c radar reac
f:wdem.e}; rc)ll' ] ;s not fatal where the reading h_als |Tur1|
g to ‘ e't E;rould probably go to credibility that an officer 1
:%f:iﬂhgw the motorist the radar reading ':IPUH fq‘;zs:l' :)2_'::: ::;
: ; : hen they charge
police officers domat make any hofcs :V a great many speeders on
. P cedlgg’ a;ﬂé?rc?n;nbﬁitgaﬁ)d;:all s%)ecil"lcs relating (o the
aﬁyrgg::vﬁlnay igl-ablc the defence (o raise a reasonable doubt ns 10
cna

the accuracy of the radar reading.

150 Laser speed detectors purport to overcome this problem.



