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PREFACE TO THE THIRD EDITION

Many years have passed by since the Second Edition of this Book
and, as can be expected, there have been tremendous development, drastic
changes and advancements in speed detection. Today, we have to deal
with the impact made by the current Highway Traffic Act and the Provin-
cial Offences Act and the changes made necessary by the development of
new speed detection devices.

When one hears the word “speeding”, immediately radar comes to
mind. The two are inseparable. However, laser has now appearcd on the
scene and has stolen some of the limelight from radar. These two speed
detection devices are most frequently used by the police officers who have
(0 enforce the law on speeding. For this Third Edition, we have (of
necessity) added more pages to deal with the developing law and the
many important decisions handed down by courts of first instance and
appellate courts, regarding new speed detection devices and procedural
problems arising from speeding cases.

It is very interesting to observe the frequency with which defendants
have invoked the provisions in the Canadian Charter of Rights and
Freedoms to support their claims that systemic delays have been a
violation of their rights to a speedy trial and their protection under the
Charter which preserved for them the right that the prosecution must
prove its case against them, unless there is a shifting onus on the defen-
dant, who must prove what he is establishing as his defence. This could be
o difficult task to a person who is unaware of what is expected in the
procedure of reverse onus. The development and approach to speed
detection and the new types of speed monitoring systems have opened
new vistas of defences in speeding cases.

We have been forced to make radical changes in the chapters dealing
with the various new speed detection devices in the arrangement of the
Book. Whereas the Second Edition was able to convey our concepts,
views and the legal arguments, in ten chapters and four appendices, we
hive now had to increase the number of chapters to eighteen with nine
nppendices. The text has been thoroughly revised by rewriting what
needed to be brought up-to-date by the many recent decisions in respect of
the new speed detection devices.

Because human error, negligence, lack of knowledge and sloppy
performance are the main causes of poor licketing performance in the
seven types of speed detection devices currently in use, this Third Edition
In now more informative of the speed detection devices used. Every speed




Vil PREFACE TO THE THIRD EDITION

monitoring device in use, regardless of type, can lead to successful
submissions in court that the equipment was not tested in accordance with
the manufacturers’ specilications or that the instrument itself was not
properly calibrated by the police officer or operator.

It is hoped that this new edition will benefit the operators by giving
them a complete understanding of how speed monitoring devices operate
and the errors that are often made in the course of their operation. Our aim
is to make this Third Edition of the Book the most definitive source on
speed detection by any of the seven types of speed monitoring systems
presently used by police officers. One of the fundamental purposes of this
Third Edition of the Book is to explain the physical laws affecting the
operation of the various devices used. The speed detection device, like any
other sensitive scientific instrument, needs to be handled with care and skill
to ensure that it functions properly and with maximum efficiency.

There have been many instances of useful advice and suggestions
coming [rom many quarters, including police officers and members of the
Bar. Bul, perhaps, the most welcome help and support came from our
respeclive wives, Bonita Manraj and Patricia Haines. The dedication and
patience of Bonita Manraj who transformed the legal author’s manuscript
into a tidy transcript for submission Lo our publishers is greatly appreciated.
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Chapter 2

NATURE OF SPEEDING OFFENCES

MENS REA NOT AN INGREDIENT OF OFFENCE

One does not have to have an intention to speed. The Crown does
not have to prove mens rea. In other words a “guilty mind™ Ix wot ui
ingredient of the offence of exceeding the speed limit, Speci
sinply, is speeding. Either one is speeding or one is not, Il the » Hinit
I 60 k.p.h. and one is travelling at 65 k.p.h., then that In speeding.
Although there is no legal authority on the point, nevertheloss, i s 4
fitier of practice that police officers do not charge motoristy for
ullence of speeding unless they are doing about 10 k.p.h. in excess ul
limit, There is no hard and fast rule. Speeding charges for 7 kph i
Facens have appeared before the courts. One is led to conclude that il
0l il is in the hands of the police officer concerned. He My exereine Ihin
discretion, The first thing that must be done is to determine inio which ol
the thiee classes of statutory offences speeding falls.

L LASSES OF STATUTORY OFFENCES

i

Three classes of statutory offences have been recognized, My Jﬂi
Dickson (later Chief Justice of Canada) in the celebrated case ol K v
It Ste. Marie (City) said:

I conclude, for the reasons which I have sought to express, thil there
e compelling grounds for the recognition of three categorics ol ollencen
tnther than the traditional two:

I Offences in which mens rea, consisting of some positive stule .
of mind such as intent, knowledge, or recklessness, musl e
proved by the prosecution either as an inference from (he i
ture of the act committed, or by additional evidence.

! Offences in which there is no necessity for the prosecution (o
prove the existence of mens rea; the doing of the prohibited net
prima facie imports the offence leaving it open to the aecusod
to avoid liability by proving that he took all reasonable care
This involves consideration of what a reasonable man would
have done in the circumstances. The defence will be availuble
i the accused reasonably believed in a mistaken set of facis
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which, if true, would render the act or omission innocent, or if
he took all reasonable steps to avoid the particular event. These
offences may properly be called offences of strict liability. Mr.
Justice Estey so referred to them in Hickey’s case.

3. Offences of absolute liability where it is not open o the ac-
cusedl to exculpate himself by showing that he was free of
Tault.

The Nova Scotia Court of Appeal examined the nature and charac-
teristics of the three categories of statutory offences and discussed the
tests that are applicable in determining into which category cach offence
falls.®

SPEEDING AN ABSOLUTE LIABILITY OFFENCE

[nto which of these three categorics does the offence of speeding
fall? Speeding falls into the third category. It is the category where the
Legislature has made it clear that guilt will follow proof merely of the
proscribed act. Reference must be made to the case of R. v, Hickey.” In
this case, the defendant testified that he honestly believed, because of the
speedometer reading, that he was not exceeding the speed limit. A test
conducted by a police officer at the scene showed the speedometer was
not working properly. The justice of the peace convicted. The defendant
appealed and the majority of the Ontario Divisional Court set aside the
conviction.* The Crown appealed this ruling and the Ontario Court of
Appeal restored the conviction and, in doing so, identified the offence of
speeding as one of absolute liability, stating specificall y that it is nor a
strict liability offence.’ Mr. Justice Estey’s identification of speeding in
the Divisional Court decision as a strict liability offence was rejected.

The Ontario Court of Appeal was a strong court comprised of Jes-

sup, Martin and Wilson JJ.A. The judgment of the court was delivered
orally by Jessup J.A. This is what His Lordship stated:

[1978] S.C.I. No. 59, [1978] 2 S.C.R. 1299 g 1325-26, 85 D.L.R. (3d) 161, 2] N.R. 295, 40
C.C.C.(2d)353, 7 CEL.R. 53 3CR. (3d)30(S.C.C).

R.v. Higgins, [1981] N.S.J. No. 404, 46 NS.R. (2d) 80, 10 MLV R. 157, 60 C.C.C. (2d) 246
(N.S.C.A.),

[1976] O.J. No. 2149, 12 O.R. (2d) 578, 68 D.L.R. (3d) 88, 29 C.C.C. (2d) 23 (Ont. Div,
(8%

ld.

R.v. Hickey, [1976] O.J. No, 2193, 13 O.R. (2d) 228, 70 D.LR. (3d) 689, 30 C.C.C. (2d)
416 (Ont. C.A) (subsequent references are (o D. L.R.).

3
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Assuming, without deciding, that statutory offences can hlu.' tl'lnwillwl
into one of three groups as mentioned by Estey, C.J.H.C., in his judgient
given in the Divisional Court, we are of the (}piniunlllhan the ol Ilvnu' herw
in question, of speeding, under the Highway Traffic /'u'f‘. RS0, 1970,
¢. 202, is a statutory offence within the third group mentioned by sty
C.J.H.C; that is one of absolute liability in the sense that reasonuble iy
take of fact is not a defence.

Accordingly, on any view of the law, we think Illmt the conviciiog
was properly entered by the learned Judge 0!‘ the I‘il:sll ull'.l.'uu'rl In the 1w
sult the appeal is allowed, the judgment of lhhc Divisional Court e el
aside and the conviction registered is restored.

It is respectfully submitted that the Ontario (juull ‘TI Appeal lid o
unique opportunity of examining fully [f‘l? reasons for assigning h|ll'|‘l|ll|lﬂ
(o the category of absolute liability offences. All .II."“ we hive i the
undressed reasoning that since reasonable mislak‘c of fact 1 not u delenee
for speeding, then that infraction must be cnpmgncnl 1o |th l'|l||t‘ulllv ul‘
absolute liability offences. We have to live_ with that decision I.In'h‘ i
many problems that arise from that decision and Ilhc llt‘.hillt‘ nm:iuum
whether speeding should have been more appf(:p}'llinlt-ly__nlt-ulllim (T}
strict liability offence rather than as an absolute liability offence

In the case of London (City) v. Polewsky,' the ()nlfu‘iu Couit ol Ap
peal had before it the appeal by Victor Polewsky, \yllll leave, Trom i
decision of Pockele J. of the Ontario Court of Justice (hmniumu‘ liln
appeal from convictions on three charges of spef:dl_ng contrary 16 & 'I Mol
the Highway Traffic Act,’ (the “HTA”). The main issuc m_l!un appel Wi
whether speeding is an offence of absolute or strict llill'!l!lly i Ot
The appellant argued that speeding ought to be Cl&ls.‘i.llllt'ﬂ s .hlllll
liability offence because of: (1) the guidelines for categorizing offent N m
set out by the Supreme Court of Canada in R. v. Sault Ste. Marie (€l J}
and (2) the application of s. 7 of the Carz:_zdzan Cham-r rrJ.f‘ Rm{m i
Freedoms’ which engages the appellant’s liberty interest. The ( ourl ol
Appeal referred (o the Supreme Court of Canada’s dCCISI(II? in Kove Sault
Ste. Marie — that the offence in issue is one pf absolute |lilh||llly il
stated: “We have not been given any good ppllcy reason m.rcvmil Hickey
+ on the grounds articulated in Sault Ste. Marie. Speed is a factor in nullll_\i
collisions. The overall regulatory pattern adopted by the legislatuie, : I
subject matter of the legislation, and the language used suggested thul

1d., at 689-90.

(2005), 202 C.C.C. (3d) 257 (Ont. C.A.).

R.5.01990, ¢c. H.8.

2 Part [ of the Constitution Act, 1982, being Sched. B to the Canada Act 1982 (1 K ), 1M,

ci il
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speeding should continue (o be interpreted as an offence of absolute
liability.”" The appeal was dismissed.

See also R. v. Haynen." Haynen was charged with speeding. A po-
lice officer clocked his vehicle exceeding the speed limit and followed
him for several miles. The accused set up the defence of necessity. He was
convicted. Under the HTA, speeding is an absolute liability offence. The
defence of necessity failed.

It is to be noted that under the second class of offences, referred (o
as offences of strict liability, the accused could avoid liability by proving
that he took all reasonable care.

In R. v. Sault Ste. Marie (City), Dickson J. (as he then was) went on
to clarify and explain his findings regarding the three classes of statutory
offences:

Offences which are criminal in the true sense fall in the first cate-
gory. Public welfare offences would, prima facie, be in the second cale-
gory. They are not subject to the presumption of full mens rea. An
offence of this type would fall in the first category only if such words as
“willfully”, “with intent”, “knowingly”, or “intentionally” are contained
in the statutory provision creating the offence. On the other hand, the
principle that punishment should in general not be inflicted on those
without fault applies. Offences of absolute liability would be those in re.
spect of which the Legislature has made it clear that guilt would follow
proof merely of the proscribed act. The over-all regulatory patiern
adopted by the Legislature, (he subject-matter of the legislation, the im-
portance of the penalty, and the precision ol the language used will be
primary considerations in determining whether the offence falls into the
third category."

DUE DILIGENCE AND NECESSITY AS DEFENCES TO
SPEEDING CHARGES

This second category of offences is usually referred (o as the “due
diligence” category, carrying with it the burden of “reverse onus”. To
avoid liability the accused must prove that he took all reasonable care,
exercised due diligence and did what a reasonable man would have done
in the circumstances. After my ycars of experience in the Provincial
Olfences Court of Appeal presided over by Judge R.B. Dnieper, it is

4

London (City) v. Polewsky (2005), 202 C.C.C. (3d) 257 at para. 3 (Ont. E A
[2002] 0.). No. 4943 (Ont, Gl

[1978] S.C.J. No. 59, [1978] 2 S.C.R. 1299 at 1326, 85 D.L.R. (3d) 161, 21 N.R. 295, 40
C.C.C.(2d)353, 7C.ELL.R. 53,3 C.R.(3d)30 (8.C.C).
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respectfully submitted that the reverse onus is a_hcu‘vy Onus cusl Ili;t lfliihn
nccused person. Firstly, the defence ol ncccssilyM:N well established i
Canadian law: see R. v. Latimer" and R. v. Perk{f.l Sccqi‘lttly, (he deteiee
ol necessity is available in cases involving driving (>|I|l.'lll:‘(?'4h iider the
Criminal Code:” see R. v. Woodhouse" and R. v. Fry.” Thirdly, (he
defence of necessity is also available in cases invulw_{m olfences nide
provincial highway traffic legislation, including the offence of speeding
see R. v. Morris" and R. v. Kennedy."

Where the defence of necessity is open to the defendunt, the i
of proof would lay upon him to satisfy the court that he drove his cur i
excess of the speed limit as it was the only means open to him The
cvidence adduced at the trial suggests otherwise and clenrly does ol
support such finding.

These principles are clearly reviewed by O’Hearn ('u.I{ Ll in i
Kennedy. Here, the Crown appealed against the respondent’s I'll'll|II|||il| nl;
a charge of speeding (going 64 m.p.h. in a 40 m.p.h. zone). The e
was dismissed because there was a reasonable doubt as (0 whether (he
speed limit sign was “erected and displayed” at l.hc rclv_vunl e, How
ever, the court went on to consider the defence of necessity thut hud been
raised. The respondent had testified that he knew that the speed it wis
40 m.p.h., but that he could not safely slow down because he wis belig
followed too closely by another motor vehicle.

O’Hearn Co. Ct. J. held that on a speeding .ol:l‘s-m'r the necuned
might be justified in having exceeded the speed lnm} ‘I| Illlllll'nll!hi‘ wun;
necessary to the preservation of persons or property. The burden ol o
on an accused person raising this common law excuse resis of Ihnl'
accused person. This defence was not available to the accused whi
sufficient time to slow down or change lanes but had not done so.

The defence of necessity — which is a difficult (IJL‘.I'L‘-IIL'V 0 e
was considered again and Anderson Co. Ct. J. dealt with an unusual fuct
situation in the case of R. v. Paul™ To understand the Ivm‘t'pllmmi
circumstances that the defence of necessity might be available, i I

[2001] S.C.J. No. 1, [2001] I 8.C.R. 3 (5.C.C).
[1984] 5.C.J. No. 40, [1984] 2 S.C.R. 232 (S.C.C.).
R.S.C. 1985, ¢. C-46.

[1982] O.J. No. 3427, 38 O.R. (2d) 351 (Ont. Co. Ct.).
(1977), 36 C.C.C. (2d) 396 (Sask. Prov. CL).

[1994] B.C.J. No. 1253, 5 M.V.R. (3d) 110 (B.C.S.C.).
(1972), 7 C.C.C. (2d) 42 (N.S. Co. Ct.).

(1973), 12 C.C.C. (2d) 497 (N.S. Co. CL.).
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necessary (o state the facts of this unusual case upon which Anderson Co.

Ct. J. had 10 adjudicate:

The respondent (defendant) in this matter, Lawrence Frederick Paul,
stated his occupation (o be Director of Programmes for Alcoholism and
Drug Abuse for all Indian people in Nova Scotia, employed by the union
of Nova Scotia Indians.

On the morning of August 9, 1972, Mr. Paul took three patients in to
the Nova Scotia Hospital Alcoholism Clinic. While there, he attended a
group therapy session to speak 1o the Indian people in MicMac. M. Paul
related that while there he received g telephone call from Truro which
made it necessary for him Lo return immediately 10 Truro 1o meet with
WO young people with whom he had made an arrangement. This ar-
rangement, according to Mr, Paul, was that these two young people,
boys, were 1o by ¥ marijuana from a person who was sellj ng it on the re-
serves, hand the marijuana over to Mr. Paul, who, in tum, was 10 hand it
OVer to a member of the R.C.M.p. Drug Squad in Sydney. Mr. Paul indi-
cated that this was the only way that he could get the Band Council of the
reserves (o exclude persons he knew as traffickers from the reservarj ons.
He was of the opinion that the R.C.M.P. could not, or would not, take any
action against the drug offenders on the different reserves. My Paul did
not leave the hospital immediately, but had 1o make arrangements for
someone Lo take over the group therapy session, and then left Dartmouth
via MicMac Rotary, Nova Scotja Highway 118, to the No. 102, towards
Truro. The accused said that he was exceeding the posted speed limit,
however, felt that the boys were afraid and would not stay in the motel,
Earlicr, Mr. Paul had made reservations with the manager of the motel in
Truro 1o give the boys a room when and if they needed it. The boys were
in this motel waiting for Mr. Payl.”"

It was at this point, en route, that Mr. Paul was found (o be speeding.
Anderson Co. CL. J. allowed the Crown appeal, holding that it jg under the
MosL exceptional circumstances that the defence of necessity might be
available and the circumstances in this case were not of that type.

The Crown need only prove the actus reus (the speeding) since it is
an absolute liability offence. But there are some difficult situations which
give rise (o grave concern. What is the position of a person whose aged
parent was suddenly seized with a heart attack, and who was speeding in
order (o get the seriously sick patient (o the nearest hospital? Can the
driver of the speeding vehicle raise the defence of necessity? In such
circumstances is the driver guilty of speeding? If (he purpose of speeding
and its necessity have been established by reliable evidence, then it is
submitled that that js sufficient grounds for designating speeding as a

—_—

1d., at 497-98,
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(rict liability offence, There are defences to the charge of speeding II1;|l -
II j 1 o L ] : ST ‘
\‘sn improper or faulty radar detection and other means of detection. 1
{ :
defences are discussed in a later chapter.

AMOUNT OF SPEED OVER THE LIMIT IMMA TERIAL

It is perhaps convenient to deal with another aspect ol speeding e

fore moving on. Section 128(14) of the HTA. is lhulv"||n':1jull.y; T:;:"II::I|"|I|I:|'|:-

> see that a graduated scale of fines_; is to be imposec ilt|li \d p,l o
\-%“‘36’ excess of the limit. This raises a problem. As mentioned curlivs,
r||]‘:cact'lf speeding itself is the offence and this hping 80, |I|T' ;u:iluiilt:n:::
speed over the limit is immaterial. In the case of R. v, Amyol,

inac endable display of judicial
made very clear and Clare Co. CL. J., in a commenc
clarity, concluded:
We come now to the point as to whether the ilt't'll‘.‘s'lt‘d Imn hul: “,::l
icted of driving at a specific rate of speed. The Inn]y ullf-mv. Wa Nl :
?”Ch Highway Traffic Act, R.S.0. 1960, c. 172, is operating o motoi v
Lnict]ccal ;8g;afer speed than the existing speed limil. 'I'hm'l 1? |u; “'.h..t:;l::
[ ating a motor vehicle at a speed greater than “). miles ahove
x Opcrfitlpg 20 miles above the speed limit, and this appuiently lis
i tl)lmilltr,l (l)ircation fr(;m the point system for traffic offences set up i
fl?em:rovyincepm- Ontario. In my opinion, I can acqt.lil m'. (:'nlll_v:r! ‘::,]Iilll:: :::
fence of exceeding the speed limit. I accept the eylf]cmju ol the .!, reed
ficer, but would not convict on an ol'fc_'.ncc of driving a Im.utusl “tm ot
78 m.p.h. on the evidence that was hn?hijrc me. | am nI .11“ tl:::l. l.\,.M‘.m -
am not required to make any such decision. I am satisfied on the ¢

resented before me that the accused respondent was d.riving al worate ol
. e;ed in excess of the speed limit, and if I had jurisdiction would huve s
sp g
found.”

The clear jurisprudential reasoning reveals :IITul llhct :‘ulv n‘I .:I::;tvl
imit i i the offence of speeding but becoine
over the limit is not material to b b
i alty c med. How can these (wo coneey
levant in as far as the penalty conce ; .
::zconciled‘? It is respectfully submitted that the only w.lly l:_lul l1|i”:|:“:::|'
i i i ining the functic
: can be explained is by examining
apparent anomaly can | or justice of the Peace) WHS RIS
[ judici: er dge or justice of the Pe
formed by the judicial officer (a Juc Jus e offoar e
icti i the evidence of the police officer,
a conviction for speeding or Ice g e e i
ce judicial officer makes a finding of law. .
ol 7 i i : iver was going above the
i discloses that the driver was g
evidence, accepted by him, lat e o 1
imi [ ction for the offence ol §
limit. He therefore enters a convic e .
"Sl"l:i}li:egoun then moves on to make a finding of fact. The court again looks

2 [1968) 2 O.R. 626, [1968] 4 C.C.C. 58 at 66-67 (Ont. Co. CL.).
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at the evidence and, if accepted, makes a finding of fact based on the
credibility of the police officer or other witness or witnesses, that the
driver was going, for cxample, 30 k.p.h. in excess.

This is how the mechanism works in practice. The presiding judge
or justice of the Pcace now moves on to the penalty. He uses his linding of
fact to assess the fine that the defendant musi pay. If this were not the
mechanism that was used to arrive at his decision, then the presiding
Judge or justice of the peace would never be able 10 fine a speeding
motorist. All that he would be able (0 do is enter a conviction for speeding
simpliciter, then apply the law as set out in . v. Amyot and conclude that
the amount of the excess does not concern him and therefore cannot
proceed to penalty. It is because of (he finding of fact made by the court
with respect to the amount of the excess that he is able to say (as in the
example given, doing 90 k.p.h. in a 60 k.p.h. zone) that the fine in

0 30 m.p.h. x $7.00 = $2 10.00. This is the procedure that is necessary to
follow when arriving at a decision in a speeding charge that involves the
marriage of s. 128(14) and the rationale stated in R v. Amyor.

VEHICLES EXEMPT F ROM SPEEDING

The speed limits prescribed by a regulation or by-law passed under
S. 128(14) or set under s. 128(1) of the HTA do not apply to:

(a) a fire department vehicle as defined in s, 61 of the HTA while
proceeding 1o a fire or responding to, bul not returning from, a fire
alarm or other emergency call;

(b)  a motor vehicle while used by a person in the lawfuyl performance of
his or her duties as a police officer; or

(¢)  an ambulance a5 defined in s. 61 of the HTA while responding (o an
emergency call or being used 1o transport a patient or injured person
in an emergency situation.

SUFFICIENCY OF DET AILS OF THE CHARGE

Insofar as the charge is concerned, it is sufficient if it states that the
defendant on a given date, time and place did commit the offence of
speeding contrary to the relevant section of the HTA. Even if the relevant
section is omitted in the information, summons or offence notice but
reads: “Speeding contrary to the HTA”, then there js sulficient informa-
tion (o entitle (he defendant to plead and for the trial to proceed. Sce R v,

NATURE OF SPEEDINCG O Ene b4 I\

Kartna,” where the appellant Aarne Ku_rlna appealed .In.s. cl'nn.v‘l:hu::: .I.l.l.:
speeding. The traffic ticket (lhEs was before the new [?ll\(:llll;ll.l -t
in the Provincial Offences Act™) stated lh'dl. he Clll]]l“lllllltl: |~“m riwngh
"“speeding contrary to HTA” and that no rcl'crc,r!cc .\:V.‘lh I}I.,‘l l.( L ul vl
information or the summons to the Highway Traffic Act." On ap)

way of stated case, he argued that the summons. was mxnll}rh:;t: I::;:
‘m‘pcul was dismissed. The summons and the information were held o by
valid.
In the course of delivering the judgment of the court, Hughes |
pointed out:
In this case, the summons was not left blank but hag ".w e :I | r‘\
This use of initials makes the form of summons IiIL’iIrIIIIp,h"t.'nI|il|*| Illlln:' .
plainable apart from common usage. queed, lIPc ;up:unwn! .tl:‘mjl 'uh :"h
could refer to a statute completely different Irfmm I'he Hrg‘rr I.“ . ! En
Act. In my view, the use of the initials H.T.A. is .-.'m'{n‘.'fm,;{«. “.Lﬂq -::‘ >
word speeding is sufficient to refer a person who I'I.!CL‘.I\"l.'f I.I‘l IIIt‘ ¢ oy
section and the statute. Additionally, the sunnnnnslwu.\. Iul.m .u o
Court by the Justice of the Peace and the full name of the statute wis 1o
rather than the initials.”

All these matters regarding sufficiency of detail i|1 i m||”.|”.m.”|:l::
are now covered by the Provincial Offences Act: sce 8. J(.I.}' w :l.“ tnnml
offence charged in an information shall be scl. “()l:ll in u. .t.lgp;::;.;';. m;
8. 25(2) (allegation of offence); s.‘?S('r') (Sul[ICICIlf:)fJI.l hl. l‘”.[ gh
(amendment of information or certificate); 8. 35 {pmlllu.u i I;'|||,||||p||{
(grounds for quashing an in['ormatiorg or ce]rélllllc'fillcul)nf:z;:;;|lari‘l:‘ tvmh -

i : r 36 would fai Salis
"]r" Pi‘im'cglz;rg(lu)[(]:f;nsc'l 3b4),(?1‘§c§ularities in form); and s, l.mt.!} Cadfonin
:ﬁzzﬁi lir;eet irregularities). Further, s. 124(1) of the Provincial Offences

Act slates:
Judgment shall not be given in favour c.)i' an apm“un.[.l.}{-l:}.fl|l:l:,llm:‘:i
leged defect in the substance or form of an 1nf0@a}10|1, LL..III .I(jl.t II|I =
ess or any variance between the information, Cel‘lll'l-(:at(-.‘. Ol ]l‘ltlltl. T:," :| -
evidence adduced at trial unless it is shown lljlal Ubjcctmn‘waa “.l llu | o
! trial and that, in the case of a variance, an ad!oummcnt ol II‘IL‘ trinl wis
fused notwithstanding that the variance had misled the appellant,

' [1979] 0.J. No. 143, 2 M.V.R. 259 at 265 (Ont. H.C.).

E'S'Offig:ig’ ?19]}%]01 No. 143, 2 M.V.R. 259 at 260 (Ont. H.C.) (subsequent relaisies
- V. Kartna, L : t

are to M.V.R.).
1d., a1 265 (emphasis added).
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Then, s, 124(2) of the Provincial Offences Act states:

Where an appeal js based on a defect in 2 conviction or an order,
Judgment shall not be given in favour of the appellant, but the court shalj
make an order cy ring the defect,

Enough has been said (o show that the court wil] not entertain spurj-
ous objections. The tests are:

1. Does the defendant know the offence with which he is charged?
2. Is there sufficient information or detail (o enable him (o plead?
3

If there is lack of any detail, can such be applied at trial or before
plea is taken?

No longer can submissions be made successtully to the court (o have
the information, summons or certificate declared invalid merely on the
grounds that it states incnrrcctly: the name of the defendant; the time (or if
such is omitted); the datc of birth; the motor vehicle registration number;
the name, make or model of the vehicle; or, the name of the sireet or, for
example, if “southbound” appears when in fact it should be “northbound”,
These are just a few of the objeclions that have been raised from (ime o
time in the Provincia Offences Appeal Court. The list is far from com-
plete and the examples given above only serve (o indicate how the law has
developed in recent years and the practical approach the courts have
adopted in order (o dispense justice in a fair and equitable manner. The
application for this new approach to dispense Justice in a less punctilious
manner can be seen in the Ontario Court of Appeal decision in R,
Jamieson.” In this case, the applicant, Constance Jamieson, wag convicled
of speeding — 82 K.p.h. in a 50 k.p.h. zone. She mailed her request for a
rehearing on March 7. 1981, but it had not been received by the court
office by March 19 when she was convicted in absentia. She applied for a
rehearing, which was granted for June 25 at 1:30 P-m. She contended in
the Court of Appeal that she arrived at 2:10 p.m. on the trial date because
her car had a flat tirc en route. When she arrived, the courtroom was
closed and her conviction registered, The Provincial Offences Act has
preserved the principles of natural justice, (he right (o be heard, the right
to an impartial hearing and the qug; alteram partem rule (“Let the other
side be heard” or, put another way, “Every man has a right to be heard”).
It was on these facts that Constance Jamieson applied for leave to appeal

[1981] O.J. No. 1937, 64 C.CC. (2d} 550 at 552 (Ont. C.A)), reasons of court adopted
(1982), 66 C.C.C. (2d) 576n (Ont, CA).
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| view, the proceedings before the vaim.‘in% (‘.uur! Jlulm: iy Inm:
n}fﬂ)’ satisfactory. The Provincial Offences Act is not intended L 1)
:)1::— Th:lznznskillcd or unwary but rather, as already slu‘ll.fd. as |J|I,I|I. [I]I;:;:::I:Il‘
sive and efficient way of dealing with, for the nms\l part, II::Il el
The way in which the proceedings \'\fl:re 'condu‘uc.d hy ulll

Court Judge may have resulted in a denial of natural justice,

It is pertinent that this portion of this discussion should com Iml;;

v i 2 ade g i

ith Lh; vl::ary pointed and penetrating remarks made by (wo learie
W

judges in two leading cases.

The first important decision giving a clear indication ol thix m-wi 1:'1'_,
'oach was handed down by the Supreme Court of ( .ulmlin mK v #
'[I)‘llm::: de érandpré J., in discussing the sufficiency in an tnlnlnu;iluu. uln nl
gt aile s > reasonably fntormed o
s cused to be reasonubl
at “... the golden rule is for the ac 1o « . yd
::dllmnsacliogn alleged against him, thus giving him the possibility ol
P : % g tELa )
full defence and a fair trial”. I
The second important decision to highlight this movement lnwnuln i
less fi ea] and technical approach to particulars and detaily mn:uluwi 1|I1
s ision from the Supreme Conil o
inf 1 i subsequent decision from !
SEMI IR N ; i) 3 xre, Dickson 1 (s he then
i te. Marie (City).” There, Dicks .
Canada in R. v. Sault S
was) stated: '
| That ape {
The slightest defect made an indictment a nullity. I.h.nl ape hiw Piaan !
Ti L,nt has made it abundantly clear in those sections of tlhc' Criniinm
I(derd]ml:l:ving tko do with the form of indictments and informutiony il Illu'
L?ﬂ:ii“() of an earlier age is no longer to bind us. We must Im:l\ 1o .‘:t:'
E:mm:(: and not petty formalities. . . . In my ‘up‘mm.nﬂ. ‘Ilu' |n| ulT::. ,:,h.
khou]d be a practical one, based on the only valid justification o .
; ainst duplicity: does the accused know the case he has (o meel, o iy ."‘“
di:judicad in the preparation of his defence by ambiguity in the ¢!
pr

One must compare and contrast the _pruvisiu.mf rvguulla;u‘ I::::;::,:;
ments to defective indictments as set out in Martin's ;an:m! Mo
“ode” and the provisions vested in the court under s. 4 ol (he i
Code‘ - Offences Act. The provisions of s. 34 which relate (o umei
PT’OWH_CIGI g 'céedingq are much more extensive than those il
nl:cng ms:lar;]?j:t}; ]31:1(;] vest inkthe court a broader discretion and power i

the Crim :

23
e 3DLR, (3 752, 14NN
¥ [1977] 8.C.J. No. 37, [1978] 1 S.CR. 8, [1977] 2 W.W.R. 174, 73 |

271,33 C.C.C. (2d) 353, 40 C.R.N.S. 308 (5.C.C.) (subsequent references are (o 1l 14 )
ot 5 161, 21 NJR, 208, 40 €04

3 [1978] S.C.I. No. 59, [1978] 2 S.C.R. 1299, 85 D.L.R. (3d).f.> o
(2d) 353, 7 C.EL.R. 53, 3 CR. (3d) 30 (5.C.C.) (subsequent references e

Id., at 168.
(Aurora, Ont.: Canada Law Book, 1992).
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grant amendments. Virtually any defect, substantial or procedural, can be
amended under the Provincial Offences Act.

As stated in this chapter, speeding is an absolute liability offence in
the Province of Ontario (see R. v. Sault Ste. Marie (City), ante). Tt is
interesting (o see how the “due diligence” test applies. In R. . Higgins,”
the Nova Scotia Court of Appeal considered the nature of certain viola-
tions and applied the test laid down in R. v. Sault Ste. Marie (City) 1o
determine whether they were strict or absolute liability offences. The
court concluded that the defendant had been charged with failing to obey
the sign in question, that it was a strict liability offence and that the
defendant had done cverything a reasonable person could be expected (o
do to observe and obey the sign in question. A driver who can salisfy the
court that he took reasonable steps to obey the sign, or that through no
fault of his own the sign was not visible, should be acquitted.

Sec also R. v. Tilden Car Rental Inc.” The offence of speeding is a
strict liability offence in Alberta and the attempt to raise due diligence
failed. The defendant company admitted that the vehicles were speeding
but raised the defence of due diligence. The company could take measures
to ensure that renters were liable for the fines.

Another interesting case is R. v. Lende.” Michael Lende was con-
victed of speeding. The Crown made oul a prima facie case. The delen-
dant Lende failed to rebut it and did not give any evidence. He chose not
to cross-examine the police officer. He was present at his trial. If he
seriously wished to assert that the officer should have tested the laser
device against conventional radar, he should have cross-cxamined the
officer on that issue so that evidence would have been available (o the
court to help in the adjudication of the matter.

Another case in which the defence of “necessily” was successfully
raised is K. v, Kytwayhat.” In this case, the defendant was doing 15]
k.p.h., which was detected on an R.C.M.P. radar reading. The officer
charged the defendant with the offence of speeding contrary to the
Saskatchewan Highway Traffic Act.™ In Saskatchewan, speeding is a strict
liability offence and this makes the defence of “necessity” available (o the
defendant. The defendant was taking his stepdaughter, who “was great
with child” and who he believed was going into labour, (o the Health

5 [19811N.S.J. No. 404, 46 N.S.R. (2d) 80, 10 M.V.R. 157, 60 C.C.C. (2d) 246 (N.S.C.A.).
i (1991] AJ. 1151, 85 Alta. L.R. (2d) 345, 126 A.R. 201 (Alta. Prov. Ct.).
. [1999] 0.J. No. 4880 (Ont. G

[2004] S.1. No. 119, 2004 SKPC 33 (Sask. Prov. Ct.).

S.5. 1986, ¢. H-3.1.
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Centre. He admitted that he exceeded the speed limit, '|‘|Ilt' court held tht
the defence of necessity arose and was available to the defendani

A very interesting case that deals with lhcf“ t':?fiu..k:n!{nw‘ Iln;li:l:t:“:::
various types of speeding cases is R. v. Tkachuk. |‘|‘I.L. '“:'u:'-“| m‘".,q -
was acquitted on a speeding charge because the [}()Ilc.u lll| e }I.I ol ~
the use and operation of the LTI 20-20 Iasgr dc'v‘lcu was nu.l T l-‘] e
trained in the “Ultra-light” model he was using. The ( mwn. allmlnln |“|m|“
submitted that the decision to acquit the rcspmulcl.n wils |l|.n mh \: - :”
sonable, and further that the Commissioncrmemllcd n'u lllll:t.lllii.. ;hu,u
failing to consider relevant evidence, that is (o say, tllu |||. l.l ln«ml o
estimation of speed. The Crown asked. that a conviction be ¢
that the respondent be sentenced accordingly.

The accused responded that the trial _ingc considered |Ill'|l'|\filh'l:l ;;
adduced by the Crown and found that it [(fll s‘hm‘l ol pu:ul nl Y .:|
recasonable doubt. He submitted that the trial jmlp,(_- uqu& .“m|:":l}:...,.
credibility and that the Appeal Court nghl not to mlml: i w‘l 1" o
findings. He further submitted that the trial judpe lllil'l|t' 1 n::"“,h"l
decision was not unreasonable and consequently there were no g
appeal.

The Appeal Court rejected the accused urgum'rnln. ullu:rvi:ull:v
Crown’s appeal and ordered a new Lriz‘xl. The /\[)[)L'.illl ( uu||1 mllw| ||lp....|“u
ently and held that the trial judge dismissed the charge Wl‘l uulll i I. -
the ultimate question of whether the respondent was ||:|t| vlnl|1:; ““:|
Laser readings and radar evidence were nol !hu‘unly e I. l]lll -|L|||p|
capable of meeting the Crown’s burden. The lrl_u] Judge |Hl|t; .lnlu i -
the officer’s corroborating visual cst?matc _ol _1hc rvsp.nllt “||E N .:lw; m.
which was unchallenged. The failure of the trial judge Itlltlﬂlihll ol lll i o
evidence justified appellate intervention. Furtl.u:r, unull?}-l Imy u.lmt in'nrlw
arises. In addition, there was no evidence before the “'f'l |I.Ill|uil mw'uhnm
specific training on the Ultra-light mode.l was necessary of Iw ll\;.‘ —
specific training, the laser could be un‘rehgblc. The Imdf"lf that 1: ll -
required training in the absence_ of evidence that such (raining
required was an erroneous conclusion of law.

It is submitted that this case dcmonstr'flt.es I"u.l.ly the npvml.i: Ilil ul Il!l;
“reverse onus” rule established in strict liability gllc,wcls lllnﬂln':‘il:{lult:‘ll:
“necessity” in absolute liability offences o_f speeding in htllll.t ]lf'-lm-v: Lo
The defendant in such categories of speeding must uddugc ucl| e ll ;m‘"
to support his submissions that the offence of speeding has no
properly proven by the Crown.

m. No. 941, 2006 ABQB 570 (Alta. Q.B.).
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This is not a case of no evidence, but is a case in which the only
question was the weight of evidence. 1 would dismiss the appeal with
1
costs.

However, where an expert is called and the testimony of the cxpert
is to the effect that the maximum error at reading of 73 m.p.h. is | m.p.h.,
the court will enter a conviction. In R. v. Morash,"” the defendant appealed
by way of trial de novo from his conviction for speeding contrary (o
s. 96(2) of Nova Scotia’s Motor Vehicle Act." The appeal was dismissed
and His Honour, County Court Judge O’Hearn, in delivering the decision
of the court, stated:

A car going 73 m.p.h. goes 107.06 1. per second and will traverse
490 ft. in roughly 4.58 seconds. An anticipated reaction time error of .05
seconds is, therefore, slightly larger than | per cent. If the operator error
is combined with the maximum machine tolerance, cither by addition or,
as is preferable in this case, multiplication, the maximum possible com-
bined error could be 1.3 per cent which, at 73 m.p.h.. is less than | m.p.h.
This means that given a competent operator and a machine working as it
ought (and the evidence is that if it does not work properly, it does not
work at all) the possible inaccuracy of a reading of 73 m.p.h. is + 1 m.p.h.
- .. With the speed limit of 65 m.p.h. a reading of 66 m.p.h. would, I
think, be suspect, but a reading of 73 m.p.h. is beyond :su:spicion,IJ

Some two years after the Morash case, the Ontario Court of Appeal,
presided over by Jessup, Arnup and Dubin JJ.A., handed down the
decision in R. v. Bland.” In this case, the Ontario Court of Appeal
reviewed all the relevant authoritics dealing with speeding. Here, the
defendant was charged with driving 90 m.p.h. in a 60 m.p.h. zone and was
convicted. At the trial before the justice of the peace, evidence adduced
showed that the delendant’s speed was ascertained from the police
vehicle’s speedometer. The police constable was not asked what the speed
limit was on the part of Highway 7 where the defendant was alleged o
have been speeding. The defendant appealed by way of stated case and
that appeal was dismissed. He then further appealed to the Ontario Court
of Appeal. The appeal was again dismissed and the finding of the court
can be summarized as lollows:

1. The police constable’s evidence of the speed based upon the police
vehicle’s speedometer is prima facie evidence that the defendant
was driving at that speed, in the absence of some evidence, elicited

Id., at 312 (emphasis added).

(1972), 10 C.C.C. (2d) 39 (N.S. Co. Ct.).

R.S.N.S. 1967, ¢. 191 [now R.S.N.S. 1989, ¢. 203, s. 1OO(2)].

R.ov. Morash (1972), 10 C.C.C. (2d) 39 a1 43-44 (N.S. Co. CL.).

[1974] O.J. No. 2139, 6 O.R. (2d) 54, 20 C.C.C. (2d) 332, 17 Crim. L.Q. 193 (Ont. C.AL).
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either on cross-examination or by defence witnesses to the effect
that the speedometer was inaccurate; and

2. Although there was no oral evidence as to the speed limit of (he
section of Highway 7 with relation to which the charge was laid, (hix
was not fatal, as the court is obliged to take judicial notice of the
speed limit at the location in question, that having been set out in the
relevant regulation passed by the Lieutenant Governor in Council,

Speed Recorded on Radar Device Is Prima Facie Evidence of
That Speed

So far, we have been able to show that the law holds that, in the ab
sence of evidence to the contrary, the radar reading is prima facie evi
tlence of the speed at which the vehicle was travelling. This cannol really
be criticized for, before the prima facie rule applies, it must be established
in evidence that:

I.  The radar machine was in proper operational order; and
2. The radar operator was qualilied to operate the machine in question,

Since the appearance of the First Edition of this text, the courts have
been called upon to decide a large number of cases where both ingredients
o establish a prima facie case have been challenged. Even without
leading any evidence, or in the case of a trial in absentia (ex parte (rial),
the Crown is required to go much further than was hitherto the accepliad
practice in order to establish a prima facie case. These cases and thelr
ramifications on the essential ingredients that must be proved by the
Crown will be considered a little further on in this chapter. A judge or
justice of the peace cannot take judicial notice of the qualifications or
ability of any person to operate a radar device properly, or that a particular
device was functioning properly at the time of the alleged offence without
there being the relevant and appropriate evidence on the record. At all
times, the onus is on the Crown to prove its case beyond a reasonable
doubt. The onus does not shift to the defendant.

An interesting situation arose in the case of R. v. LaFrentz,” where
there was no evidence as'to the accuracy of the speedometer in the police
vehicle. By statutory enactment, s. 133(10) of the Vehicles Act”" ol
Saskatchewan, the onus of proof was on the accused. He had to prove the

' 1197012 C.C.C. 381 (Sask. Q.B.).
R.S.S. 1965, ¢. 377.
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65 m.p.h. contrary to s. 133(3) of the Vep;
against the accuce MW 2hicles Act. The sole evidence
hi vchicl?: \:;SU:;?V:;‘;;IZ[‘JJSGI;:‘p-“"ﬁc(;d()mcm,- reading, which showcsetl;;
machine, evidence wac *P-1- N proof of the accuracy of the rags
ot v‘;h‘i::llgt‘:{lg:l‘:ft;ib led that, when the radar spcedomctcrywasli]t:l [:Jd(:
S e e drough the laser beam at 70 m.p.h. and this shuwed’a[
A0CUTACY. OF the & ﬂ.gr SIICCdL?meter. There was no evidence as 1o the
Saskatchewan Qu‘cifi;: U]:r;m[?r % th!e POHCC vehicle. It was held in the
shoul ne e I?h anch by Sirois I, in Chambers, that the appeal
facie evidehics {;f th;n .Ljﬁpeelqi recorded on the radar machine was prima
to show that the polic sp{fq: The accused had not adduced any 6Vfdencé
B ce VL‘II%IC spced.ometcr had been inaccurate or raised
oubt with respect (o jis correctness. It was inconccivahf;c

available S e e
lhougah I;h;l]fpilgx Br_o"'.;b.‘['x“_r""”au'f}ﬂ can establish doubt. [t appears as
doke di[‘f'c[rcm Vi::{siﬂzza?éi:]hgctg;.sg‘k;[t‘chcwan Queen’s Bench tor;k d
On Septembe 0, > Ol accuracy of the radar machine.
handedpdoil::;‘hgij;,]97(‘), :;d(fD(mald J., sitting in the same court tlf?z?[
in R v. Waschuk," Tg“hm b LaFrentz, delivered an important decision
iy a. pm‘ic‘ ;13 a‘u;;.uscd was convicted at trial of speeding
G el ¢ otficer’s radar (‘chcc. At trial, the police officer

€ as to the lests he performed on the radar, but gave no

cl“d Lapabl(, 01 I'C(,O](Jln p )] he [ . SL1C
: g ort \"Lh Lle I:’EIHB LCSI d Mf JU. 11 €

[19701 5.J. No, 166 7 463 (S
. 1 C.C.C.(2d) 463 (Sask. Q.B.) (subsequent references are 10 C.C C.)
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It is our duty as Judges to take judicial notice of fucts which e
known to intelligent persons generally . . . . In my view, intelligent pes
sons generally have no idea as to what makes a radar machine work il
the evidence herein would be a complete mystery to most people.

An important decision was handed down by the Alberts ot ol

Queen’s Bench with respect to what the Crown must establish (o prove o
prima facie case where speed is proven by radar, In K, v. Werenka, " (he
appellant was convicted of speeding when he drove at 112 k.phi i a Y60
k.p.h. zone. The only evidence was given by a police officer on (he sl
of radar results. It is important to note that in this case no defence wis
called. The police officer gave evidence that he had successiully tuken o
radar course given by the police, which lasted three days, He st e bl
performed tuning fork tests in accordance with hig training. He st
that the radar device was working properly and was capuble of wecurntely
measuring speed. He rendered a certificate pursuant to s 152 e of (e
Alberta Highway Traffic Act, 1975" indicating that the tuming fork wis
accurate at 64 k.p.h. The appellant was convicted and appealed i
conviction. The appeal was dismissed. Cawsey I, handed down o wiltien
decision which, inter alia, pointed out that the Crown anly hud 1 Prove
prima facie case. The Crown was not obliged (o demonstiuie that (he
instrument was capable of accurately registering speeds over the it
range of the instrument where there was no evidence, either primmey o v iu
cross-examinalion, to throw doubt on the officer's evidence Hewe, the
conviction had to be upheld because: (1) the constable wis o qualitisd
operator for the device; (2) the radar machine was tested and aeeusaiely
measured the speed of the appellant’s vehicle; and (3) the uncontondic el
evidence of the officer was prima facie evidence of the speed given by (e
officer, notwithstanding that he did not have a detailed knowledpe of the
technical working of the radar set. This is much the same reasoniig us thal
of McFadyen Dist. Ct. J., as she then was, in R. v. O'Reilly,”

While on the question of tuning fork accuracy, reference il by
made to the case of R. v. Bourque.” Here, the accused uppenlod his
conviction for speeding. At trial, he had given evidence that he hud hovh
travelling within the speed limit. The officer, who clocked the aee sl
with radar, testified that he had tested the radar set with a tuning fork wil
that the set was working properly. No certificate as o the accuruey of e
tuning fork was entered into evidence, nor was there any evidence il the

: Id., at 465.
*(1981), 11 MLV.R. 280 at 281 (Alta. Q.B.).

(Alta.) (2d Sess.), ¢. 56.
[1979] A.J. No. 554, 10 Alta, L.R. (2d) 199, 3 M.V.R. 228 (Alta. Dist. Ct,),

(1985), 38 MLV.R. 110 (Alia, Q.B.).
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radar set was capable of properly registering the speed of the accused’s
vehicle. The appeal was allowed,

Moshansky J.. in allowing the appeal, held that when (he Crown
seeks to rely on electronic devices for convictions, it must he prepared to
establish beyond a Teasonable doubt that such devices are operating
properly and are capable of performing the functions for which they are
intended. I a tuning fork is used (o test the performance of the radar set
and is not itself proven (o be performing accurately, then there has to be a
reasonable doubt on the evidence as to the reliability
by the radar set. The benefit of any such reasonable
to the accused person.

of the readings given
doubt must be given

[n R. v. Phillips** the conviction for speeding was quashed on appeal
by Mr. Justice Sullivan as it was held that the evidence adduced by the
Crown at trial was not of the quality to prove the case “beyond a reason-
able doubt”* especially in view of the evidence that perfect radar
equipment can become most unreliable when unqualified and untrained
people undertake its operation.

charge based on radar detection may be able (o Cross-examine the police
officer successfully and bring out the point that the officer is not suffi-
ciently experienced (o undertake the operation of a highly sensitive picce
of equipment such as 3 radar device,
In R. v, O’Reilly, the appellant was convicted of speeding. His ap-
peal, which was heard in the Alberta District Court before McFadyen
Dist. Ct. J., was allowed and the conviction was sel aside in view of the
Crown’s failure: (1) to adduce evidence that the radar Set was capable of
accurately measuring speeds; and that (2) the tests were : rove
The resull might have been different if the police officer in his evidence
had testified that the two conditions were me.

Reference must pe made to another case where the appeal was al-
lowed. In R, . Wolfe,” the appellant was convicted of speeding and

the appeal for, although the police officer, Constable Duncan, gave
evidence that he wag trained and in his opinion the radar machine was
working properly, the evidence fell short of establishing that the training

. (1956), 1 Crim. L.Q. 246 8. o CL).
S

(1979), 3 M.V R. 143 (R.C. Co. Cr).

S " :
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was adequate and this inadequate training was enough to cast doubt on th
accuracy of the device and its results. e

In this case we have a classic cxan:lpleb(il' h;)géhf:r:i?l)i::u;.‘i:il I:.I:;“-”

i ic created serious doubt o the .

::Illlcl: ?prl:[:llfl:(‘:o‘r:l;]tr:fl:iflﬁ“his is how the cross-examination went:

Q Is it a procedure that is prescribed by this machine or do you know

that?
A No, Idon’t know that.

i ! e
ifit’s ¢ ¥ : prescribed for this machine”
Q Youdon't know if it’s a procedure prescri

A No.

i ifice if have
is machine specifically, il you
ow, if in regard to this mac : : !
5 th;I y{r):; lg'laining that has told you that the tuning fork method iy o
ad a at h: . ]
suitable method for testing this machine?

A If I had any instructions?

Q Yes.
A Only from my colleagues (o use it as a check.
Q That's all?
A That is all. h o
i i is particula
i zcasi his particular — at this pa
u have the occasion on { i
p t[')ldc y\?sing this particular machine, to test the accuracy of the m
im
, 9
chine against the actual speed of cars?

A I’'msorry, how do you mean?

i i i is time,
Q Well, did you run a car through this particular r;]achme, at this
and determine that it was accurate in that matter?

A No,Ididn’t”

clll> b UII y‘
]Ie!{: WQCe ve e Wel]l’]g qll stions t Ulh

ha dn hOI‘l st (_)iflLCr 1ns est 1 ] Iq”
attCll]pt Was ]Iladb on hlb pdll, o 8lld the lll)‘ . I]l de]i\!‘cl lllg hlS |I.1L|1.,‘Illtlll.

Arkell Co. Ct. J. stated:

It is clear from the evidence of Constable Dunc:;n{ll]:;a; []::i,:?-,; I::;:I
some training and experience opcratil.lg the radar gu }:1 uard i
;fiously fell short. It is insufficient or madcquatt? w1; ;egwas o

hod of checking this particular gun and obwou‘s y e o
tmhapfoper method of checking the gun was that of using the tuning fo

e

7 4., at14s.
* 1d., at146.
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His Honour concluded:

Here the police olficer in question did give evidence that he was
trained and that in his opinion the machine was working properly but it is
clear from his further evidence that there is certainly some doubt raised
as to whether or not the machine was, in facl, accurate. There is some
doubt as to his ability to properly operate that particular model of radar
gun in light of the fact that he was obviously unsure of the procedure for
testing this particular machine. Although there was perhaps some evi-
dence before the justice of the peace on which he concluded that the radar
set, was working correctly; 1 am however, of the opinion that the evi-
dence was insufficient and therefore the justice of the peace did err, con-
sidering the evidence which was before him at that particular time. The
appeal will be allowed.”

If there is no evidence that the radar device was operating properly
and was capable of accurately registering speeds, then a conviction in
such circumstances would be bad. The Crown must establish by evidence
that the device was checked and found to be working properly. After this
evidence is proffered by the Crown, then the defendant, his agent or the
lawyer representing him can cross-examine at length, if the necessity
arises, to throw doubt on the police officer’s experience, his ability to use
the radar mechanism, his ability to conduct the tests and to explain the
implications of the tests conducted and whether or not the particular
mechanism can be used (o register speeds accurately.

Cross-examination is an art. Not many people understand the rules
of cross-examination. It certainly does not mean examining crossly. One
must know one’s case, what is the defence and what it is intended to
prove. A “roving commission” or a “fishing expedition™ as a basis for
cross-examination can be very dangerous. Sometimes simple, straightfor-
ward questions will elicit the answers needed. Experience has shown that
cross-examination in the hands of an untrained, unskilled and unthinking
individual can be very adverse and dangerous (o the defendant’s case.
This is enough 1o indicate the importance of the cross-examination of the
police officer or other prosecution witness. Let us turn (o the instances
where convictions were overturned on appeal. In the case of R. v. Le-
hane,” the officer testified that he was working a “moving-mode” radar
when he received a reading of 132 k.p.h. in a 110 k.p.h. zone on the
appellant’s vehicle, which was the only vehicle in the radar beam at the
time. There was no evidence that the device had been recently tested to
determine whether or not the device was operating properly and was
capable of accurately registering speeds. The defendant appealed his

Id.. at 148.
30

(1982), 15 M.V.R. 160 (Alta. Q.B.).
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conviction for speeding and the appeal was ulluwnl._ Mr. Jqsucc (_)ulglcy
sitting in the Alberta Court of Queen's Bench, in settng aside the
conviction, stated:
I adopt the reasons of McFadyen J. [as she now is] in the case of R.
v. O'Reilly (1979), 16 A.R. 369 (Dist. Ct.), including her appruval. qf Pal-.
terson, Provincial Court Judge’s statements in the unreported decision of
R. v. Jacobs.
In my opinion it would be an easy matter for police officers to test
the accuracy of radar devices by means of a calibrated tning fork or b‘y
some other means before and after a duty shift during which the device is
used.

The appeal is allowed, the conviction qujashed and it is ordered that
the fine and costs be remitted to the appellant.

Before moving on to some other matters ll}at are 10 be discusscd’. i
would be pertinent to bring to the reader’s attention the fact _that speeding
itself is not an “included offence” of careless driving. Spccdm_g can be i
clement in the careless driving but it is not in itself careless driving. ll. has
been correctly stated that one can drive carelessly at 5 k.p.h. and carclully
at 100 k.p.h., depending, of course, on the facts and circumstances.

Speeding Not An Included Offence of Careless Driving

In Smith v. The Queen,” the appellant was charged with ca:;elc.ss and
imprudent driving contrary to s. 90(2) of the Motor Vehicle Act _ u! N(ll\fll
Scotia. The trial judge dismissed the charge but fantc?ed a convu‘:lu.m Il-“|
speeding under s. 96(1) of the Act, whicl_l was in his view an me!mlu
offence. The appellant appealed his conviction for speeding by way ol
stated case. It was held by the Nova Scotia Supreme Court .(;‘Appvuln
Division), MacKeigan C.J.N.S., Hart and Macdona]d_]].{&. compr,sujg “'“l
court, that the appeal must be allowed because speeding is not an include
offence of careless and imprudent driving.

Before concluding this chapter, it would be usefu} to make reference
once more to the O’Reilly decision. Her Honour, D!SFI’ICL Court Judgv
McFadyen (as she then was), in delivering th.e dcgspn of the. cgml.
considered, approved and applied the very illuminating conclusions

Id., at 161.
* [1982] N.S.J. No. 48, 51 N.S.R. (2d) 539, 15 M.V.R. 161 (N.S.C.A).

¥ RS.N.S. 1967, c. 191 [now R.S.N.S. 1989, ¢. 293, 5. 100(2)].

w w



48 THE LAW ON SPEEDING AND SPEED DETECTION DEVICES

arrived at by His Honour, Alberta Provincial Court Judge D.E. Patterson
in the case of R. v. Jacobs." In the O’Reilly case, Her Honour concluded:

His Honour Judge D.E. Patterson, a Judge of the Provineial Court of
Alberta, in an unreported decision in R. v. Jacobs, reviewed the authori-
ties and concluded as follows:

“Summarizing the foregoing cases, it would appear to me that the
following conclusions can be reached:

(1) That the testimony of readings of less sophisticated devices,
such as stop watches and speedometers, can be accepted by the
Court on prima facie evidence, without proof of the accuracy
ol such devices. This rule would only apply in the absence of
legislative intervention with which I will deal shortly.

(2)  That readings taken from radar instruments can be accepted as
prima facie evidence in the following circumstances:

(a)  The instrument must be operated by someone trained
in its operation. He need not have knowledge of the
clectronics or mechanism of the device but must be
thoroughly familiar with its use.

(b) The operator must give evidence that at the time in
question he conducted an approved test of the instru-
- ment, and that test satisfied him that the instrument
was operating properly and was capable of accurately
registering speeds. It would be preferable, in my
view, for the operator to state that, based on his
knowledge of the instrument, such a test satisfied him
that the instrument was capable of accurately register-
ing speeds over the entire range of the instrument and
what that range was; but the cases do not indicate that
this is essential.

(3) The readings from the stop watch, a speedomeler or a radar in-
strument is [sic] prima facie evidence only. Like any evidence,
it is susceptible to rebuttal or raising a reasonable doubt — ei-
ther by matters elicited on examination or cross-examination or
defence evidence.”

I have reviewed the authoritics and am satisfied that the law has been
i5
accurately stated by Patterson Prov. J.

The third conclusion mentioned above makes it clear that the read-
ings from a stop walch, a speedometer or a radar instrument are prima

Unreported (Alta. Prov. CL.).
R.ov. O'Reilly, [1979] A No. 554, 10 Alta. LR. (2d) 199, 3 M.V.R. 228 at 231-32 (Alta.
Dist. Ct.)
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facie evidence only. It is not always necessary to lead a defence in
speeding cases, since it could be a definite disadvantage to put the
defendant in the witness box and expose him to cross-examination by a
well-trained and skilful cross-examiner. It is far better to cross-examine
the police officer and establish through cross-examination that the
requirements to prove the offence have not been established. The authors
ol this text have found that in 99% of the cases in which they were
involved, cross-examination of the police officer with respect to the tests
he carried out to prove the accuracy of the radar was successful and
resulted in a dismissal of the defendant.

In Ontario, we have built into our jurisprudence the doctrine of stare
decisis, i.e., the legal doctrine that binds the court to decisions previously
made in similar cases by higher courts in the same jurisdiction. Despite
this fact, it is regrettable that many of the justices of the peace whao
preside over the courts that hear speeding cases just ““do their own thing”,
(uite unmindful of decisions that have been handed down by the Provin
cial Offences Appeal Court. There have been instances where justices ol
the peace have stated that they are not “concerned” about decisions
handed down by the Provincial Offences Appeal Court. This militates
apainst an enlightened, uniform and progressive judicial system.

Since the publication of the First Edition of this text, very many
cases have come before the Provincial Offences Appeal Court and the
Ontario Court of Appeal in which the tests conducted by the police officer
(o prove the accuracy of his radar device and his training as a radar
operator were the subject-matter of the appeals. The conclusions reached
by His Honour, Judge D.E. Patterson in R. v. Jacobs, as approved by
McFadyen Dist. Ct. J. of the Alberta Provincial Court and summarized
under clauses 2(a) and (b) of her decision in R. v. O’Reilly have been (he
main grounds of many appeals. Some of these cases call for an in-depth
analysis.

In R. v. Seymour,” the appellant Seymour was convicted of the of-
fence of speeding at 108 k.p.h. in an 80 k.p.h. zone. The first ground of
appeal was that there was insufficient evidence before the justice of the
peace as to the nature of the radar recording to allow him to infer thal
there was an accurate measurement of the speed of the appellant’s vehicle,
It was argued that it must be positively established in evidence that the
police officer is a person who has been properly trained in the use of (he
device, and further, that at the time in question the radar device was
operating accurately. In order to prove this, it was argued that the Crown

i (16 June 1982), unreported (Prov. Off. App. Ct., Huron County, Ont.).



50 THE LAW ON SPEEDING AND SPEED DETECTION Divicis

must adduce evidence (o the effect that approved tests in accordance with
the manufacturer’s specifications were carried out. His Honour, Provincial
Court Judge W.G. Cochrane, addressed his mind to the evidence of the
police officer and applied Judge D.E. Patterson’s (ests. as they were
approved by McFadyen Dist. Ct. J. in R. v. O’Reilly. He found that tests
were carried out by the police officer, but that there was no evidence of:
(1) the results of those tests: and (2) that the tests carried out were
approved tests. The appeal was allowed and the conviction was set aside.

In yet another case, R. v. Shniffer,” the court had (o consider two vi-
tal aspects of the evidence in a speeding case, viz: (1) whether there was
sulficient and cogent evidence before the court that the police officer was
a properly qualified radar operator; and (2) whether the particular radar
machine was properly tested by the police officer. His Honour, Provincial
Court Judge R.D. Reilly stated in this well-considered decision:

[t is clear from the line of cases, and it is a matter of logic, common
sensc, that there must be some evidence that the radar operator, be he po-
lice officer or someone else, has been trained and has experience pre-
sumably based on proper training, so that the evidence may be relied
upon . ... Radar is not the most complicated thing in the world, however,
it does require some knowledge of the operation of the device, an aware-
ness of what is necessary to test it, both by internal tests, and one pre-
sumes, by independent tests, and even the mechanical procedure of
pointing the machine is of some significance as Constable Bruyn pointed
out in his own testimony . . . . There must be some evidence, upon which
the Court can rely, that the machine was in proper working condition, and
that, I emphasize again, is dependent upon the training and experience of
the officer.™

The appeal was allowed and the conviction was set aside.

In 1986, His Honour, Judge W.D. August, silting in Brampton, On-
tario, heard the appeal in R. v. Windrem.” In that case, the appellant
appealed his conviction for speeding at 94 K.p.h. in a 60 k.p.h. zone. The
appellant argued that the evidence adduced at the trial by the prosecution
was not sufficient to establish beyond a reasonable doubt the charge
against him. The main thrust of the argument was that the prosecution did
not lead any evidence to show that the radar set was tested in accordance
with the manufacturer’s specifications. There was no evidence that the
lests carried out by the police officer were approved tests, and further,
there was no evidence regarding the results obtained by the tests carried

(19 October 1982), unreported (Prov. Off. Ct.. Judicial District of Waterloo, Ont.).
Id.
(May 1986), unreported (Prov. Off. Ct.. Brampton, Ont.).
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out. It was submitted that the prosecution cannot simply prove that the
radar set was tested and found (o be working properly. The burden is casl
upon the prosecution to establish evidence that: (1) the specific tests were
carried out to check the accuracy of the radar device; and (2) such tests
were in accordance with the approved methods as prescribed by the
manufacturer of the device. Each device requires its own testing method.

In R. v. Windrem, the police officer had stated in his evidence belore
the justice of the peace that he had checked the radar before and after use
und found it to be “working accurately”. He went on to state that he was i
(ualified radar operator. The Crown argued that the justice of the peace
implied from that statement that the police officer had checked the radar
in accordance with the tests set out in the manufacturer’s manual.

His Honour, Judge W.D. August, rejected that argument and stated;

Well, that is enough evidence. I think that there was . . . . A very se-
rious error made by the Justice. I think he assumed that the officer gave
that evidence, because they probably do give that evidence, and here he
did not give that evidence . . . . No, I don’t think the officer went l';fr
enough by merely stating that the radar was checked before and after this
violation.™

The appeal was allowed and the conviction and sentence were s¢l
uside.

Al this stage, two further cases should be mentioned. The 1’?rsl is K.
v. Bigioni." In this case, the defendant was charged with speeding. The
police officer testified before the justice of the peace that he used a hand-
held Muniquip radar speed device, which recorded that the defendant was
doing 94 k.p.h. in a posted 60 k.p.h. zone. The officer stated that he tested
the hand-held radar set at the start of the shift, at the set-up location and
ulter he finished the shift at 3:00 a.m., and that it was found to be working
accurately. He also stated that he was qualified in the use of radar,
Counsel for the defence looked at the officer’s notes and declined (o
cross-examine the officer. When the court asked counsel whether he
wished to lead a defence, he declined and proceeded to make submissions,
Counsel submitted that the Crown had failed to prove the speed of the
defendant’s vehicle beyond a reasonable doubt and relied on the O'Reilly,
Seymour and Shniffer decisions. Basically, the submissions were focused
on three aspects of the law, viz.:

M

Id.

" [1986] 0.J. No. 2753 (Ont. Prov. Off. Ct.).
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I. There was insufficient evidence with respect (o the training of the
police officer and the bare statement that he was a qualified radar
operator.

2. There was no evidence that the tests carried out by the officer were
approved (ests for that device.

3. There was no evidence of the results of the approved tests that ought
to have been carried out on that device.

The learned justice of the peace stated that he felt a prima facie case
was made out, and since there was no cross-examination (o destroy the
officer’s evidence and no defence was led, he had no alternative but (o
enter a conviction.

The defendant appealed, and the appeal was heard by His Honour,
Judge A.W. Davidson on February 9, 1987 at Scarborough Provincial
Court.” The learned judge found that there was a sufficient prima facie
case that remained unchallenged, and the appeal was dismissed. The
matter was heard by Brooke, Krever and Griffiths JI.A. of the Ontario
Court of Appeal, and their Lordships dismissed the appeal.” It was held
that the police officer’s evidence established a sufficient prima facie case
that remained unanswered, and the conviction was proper in the circum-
stances.

It is to be noted that in this case, no delence was called. What the
court really did was to apply the principles set out in the Grainger and
O’Reilly decisions. Perhaps the police officer should have been cross-
examined fully as Lo his training as a radar operator, the tests he carried
out 1o prove the accuracy of the particular radar device he used, and more
particularly, whether the tests he carried oul were in accordance with the
manufacturer’s specifications as set out in the manufacturer’s manual. It is
likely that the decision in this case might have gone the other way, had all
these important aspects of the officer’s evidence been before the justice of
the peace who heard the case.

Another decision that followed an almost identical route o the
Bigioni case was that in R. v. Sim.* Here, no defence was called before the
justice of the peace and a conviction was entered. The matler was taken to
the Provincial Offences Court and His Honour, Provincial Court Judge R.
Walneck, after hearing full arguments regarding the qualifications of the
police officer, the tests he carried out and the lack of evidence that the

R.v. Bigioni, [1987] O.J. No. 2481 (Ont. Prov. Ct. (Crim, Div.)).
R.v. Bigioni, [1988] O.1. No. 2220 (Ont. (@A)
[1987] O.). No. 2482 (Ont. Prov. Off. (6111
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tndar device was capable of accurately measuring the speed of a4 motor
vehicle, dismissed the appeal.” A further appeal was lodgcd_bclnrc _mv
Ontario Court of Appeal and on October 11, 1988 their Lordships Robins,
l'irnopolsky and Finlayson JI.A. dismissed the appeal on very .muc]? !Iu'
same grounds as in the Bigioni case.” In the Sim appeal, the disposition
sheet is endorsed as follows:

There was evidence of the police officer that he tested the radar unit hul'h
before and after it measured the respondent’s speed and there was evi-
dence from which it can be concluded that the police officer was familiar
with the unit and the manner in which it was intended to be used. We ac-
cordingly cannot find any error in lew on the part of the justice of the
peace. The appeal will be dismissed.

Here again, no defence was called before the justice of the peuce.
T'he cross-examination was very limited. One would have Aexpcclcu.l Ilhv
cross-cxamination of the police officer to be more extensive, covering
such important aspects as his experience, his training, the tests he carried
out to prove the accuracy of the radar equipment dnd whether those testy
were in accordance with the manufacturer’s specifications. l[:l the vasl
majority of cases, the police officer never saw the manufacturer s.m.ununl.
never heard of it and knew nothing of its contents. The only training he
received was usually from a sergeant or a fellow officer. ”_l"l?e_sc are ull
matters of vital importance. They directly affect the C[Cdlblll].y ol the
olficer involved, the establishment of reasonable doubt and the 1mpnrlun|
(uestion of the discharge by the Crown of the onus cast upon it. It is to !1!.'
hoped that in a proper case, with all the relevant f:wdence on the I'CCUI.IL
cither directly or by cross-examination, the Ontario C(‘)urt of Appcal.wﬂl
then have an opportunity o express its approval of the nature u! the
cssential ingredients that must be provided by the Crown to establish
prima facie case.

The Provincial Offences Appeal Court came to gridg)s wit_h the issue
of the qualification of the radar operator in R. v. Brewer. Irlthls case, the
police officer stated that he was a “qualified radar operator”. Thal waould
have been sufficient standing alone to establish his qualification hu!. in
cross-examination, the officer admitted that he had not .in fact reccived
any information from the manufacturer as to the operation of the ruvrlur
device and could not confirm that the tuning fork used to test the machine
was activated by use of an appropriate surface.

¥ R_v. Sim, [1987] O.J. No. 2483 (Ont. Prov. Off. Ct.).
R. v. Sim, [1988] O.J. No. 2250 (Ont. C.A.).
id.

* 11988] O.1. No. 2531 (Ont. Prov. Ct. (Crim. Div.)).
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His Honour, Provincial Court Judge Vibert A. Lampkin, in his rea-
sons for judgment, carefully examined the police officer’s evidence under
cross-examination. The learned judge then went on to consider the
training and qualifications of the police officer to use the radar unit in a
manner prescribed by the manufacturer. He cited at length from the Firs
Edition ol this text and concluded:

I agree that if the evidence had stayed simply as it had been given in-
chief that *I am a qualified radar operator”, that he had some basic train-
ing by an expericnced officer, that would have been sufficient. But his
qualification was seriously questioned and attacked under cross-
examination. He had read absolutely nothing at all from the manufac-
turer. He couldn’t even say whether the person who trained him had read
anything from the manufacturer. He couldn’t really confirm that the tun-
ing fork was activated by use of an appropriate surface. He said he used
the steering wheel, but he couldn’t confirm that that was an appropriate
method in which to activate it. He really could not confirm that what he
did 1o use that radar unit was according to the manufacturer’s specifica-
tons.

I agree with the defence, indeed, that when attacked in that fashion,
the police officer could not have been regarded as a “qualified radar op-
erator” and therefore that a prima facie case was not made oul. The ap-
peal will be allowed, the conviction will be set aside and any line paid
will be ordered to be remitted.”

It is respectfully submilted that His Honour, Judge Lampkin, has, in
this decision, correctly stated the relevant essential ingredients that must
be established by the Crown insofar as the radar operator is concerned.

Perhaps this is a convenient time to mention the case of R. v. Law-
less.” Here, the appellant submitted that the learned trial judge was in
error in “not giving weight to the fact that the radar operated by the police
olficer may have locked on the heater fan which runs continuously in the
appellant’s motor vehicle™.” It was established in evidence that the police
olficer involved did not have any scientific knowledge regarding how the
radar gun he used worked. The officer was, however, trained how o
operate it. The officer also admitted that he had heard of instances where
radar machines had given speed readings on stalionary objects but in the
instant case, he had calibrated the instrument afler obtaining the reading
and found it was working properly.

T

Id.
" (1981), 11 M.V.R. 296 (P.E1S.C.).
Id., a1 299,

b

HOW 18 SPEEDING DETHCTEDY hhl

MacDonald J. held that the weight of the evidence indicated that the
radar instrument was in proper working order and would show an aceurate
reading. It was not sufficient for the appellant Lawless to merely cile
instances of radar machines recording inaccurate readings withoul
showing that the machine actually in use was subject to a particular
weakness or actually took a wrong reading.

In the famous U.S. case of Florida v. Aquilera,” the radar gun wiis
considered and then 80 speeding tickets were dismissed when Judpe
Nesbitt observed that the radar gun clocked a palm tree travelling al K0
m.p.h. The courts in the United States of America have been consistently
helpful in clarifying and establishing the proper use of radar as a speed
monitoring device and the responsibility of the police officer regarding (he
quality of the evidence he must give in cases in which he is involved,

GUIDELINES FOR THE ADJUDICATION OF
RADAR SPEEDING CASES

Michigan Speed Measurement Task Force
Revision October 13, 2000

The goal of these guidelines is to provide rccommendations (o
members of the Michigan judicial system regarding the adjudication ol
radar speeding cases.

The Michigan Court of Appeals ruled that in order to avoid any vio
lation of the due process rights of a defendant, seven guidelines must be
met in order to allow into evidence speed readings from a “moving radu
speedometer” [PEOPLE v. FERENCY, 133 MICH APP 526 (1984)]
Moreover, in its ruling, the Court of Appeals encouraged the Michigi
Office of Highway Safety Planning (O.H.S.P.) to establish a set ol
rccommendations that would be useful in the adjudication of radar
speeding cases. As a consequence of this ruling, O.H.S.P. directed the
Michigan Speed Measurement Task Force to develop a comprehensive sel
of recommendations that would be useful throughout the Michigin
criminal justice system regarding speed-measuring radar devices and thelr
application to speed law enforcement. As a result of this directive, the
following set of Michigan Speed Measurement Task Force recommendli
tions were developed for the judicial system:

48 Fla. Supp. 207 (Dade County Court, 1979).



Chapter 6

SPEED VIOLATIONS AND SPEED
DETECTION DEVICES

OVERVIEW OF CURRENT SPEED DETECTION
DEVICES

There are seven specific types of speed monitoring systems in pre-

sent use by police officers. They are:

Speedometer clocks;
Photographic imaging;
Aircraft tracking;
Radar;

Laser;

VASCAR; and
AUTOVELOX.

Speedometer clocks arc placed in patrol vehicles and are used to
pace other vehicles. Their only requirement is that they be factory
certified and used by a police officer certified in their use. They are
the least expensive method of clocking speeders. They are calibrated
in one of three ways and can be exceptionally accurate:

by using a fifth wheel attached to the rear of the patrol vehicle;

b. by using a stopwalch that has been certified to clock the patrol
vehicle over a measured course; and

c. by using a dynamometer which allows the patrol vehicle
wheels to rotate in place while the speedometer is checked
against the device for any discrepancies.

Photographic imaging devices arc used (o capture vehicles and
licence plate numbers when a speed threshold is broken, regardless
of the speed monitoring device used.

Aircraft tracking uses a combination of ground-based units and a
fixed-wing aeroplane. The pilol uses a stopwaltch to time a vehicle
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moving over a measured course and employs the simple formula of
Speed = Distance divided by Time to determine the existence of
speeders, then radios this information to speed patrol police officers
on the ground.

4. Radar (an acronym for RADIO DETECTION AND RANGING)
involves the transmission of electromagnetic waves that are reflected
ofl a moving object with continuous change of [requency, known as
the Doppler effect, and computes the speed of a vehicle.

5. Laser systems are “directed” electromagnetic pulse emitlers that
continuously record the added “send and receive” time lapse of
pulse bursts (which is then divided by two) to determine speed by
constant differencing. They are not “passive” receivers like radar
devices but require a police officer to take an “active” role in
directing their aim.

6. VASCAR devices are ground-based visual average speed computers
and recorders. They have a future for being the most accurate of all
devices when employed strictly in a remotely travelled area.

7. AUTOVELOX is a comprehensive speed monitoring device which
Is stationary, stand-alone (meaning no police officer needs to be in
attendance), uses a laser system, camera, and has its own computing
system. It can be set up on a particular roadway permanently or can
be transported to a new location.

Three Common Faults of All Speed Detection Devices

All the above systems have numerous faults where there is always at
least one type of mechanical, electronic or human error happening
continuously, whether in use or in an idle state. This is because there is no
such thing as a perfectly operating speed monitoring device in a perfect
operational state at any and all times. Thus, every single speed monitoring
device ever made, regardless of type, can be beaten in a Court of Law if
the imperfections of the device being used are too grave,

The Problems of Effectively Dealing with These Faults

One of the fundamental purposes of this Book is (o explain the
physical laws operating upon or impacting these speed monitoring
devices. In this way, serious steps can be made by police officers to
reduce, (o a large extent, the many possible types of errors in speed
monitoring that they can make inadvertently. As well, precautionary steps
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can be taken to keep mechanical, electronic and human errors o i
minimum in the use of such devices, in order to avoid “grave” mallune
tions.

It is also hoped that many other law enforcement personnel, includ
ing, in particular, police officer trainees, defendants, prosecutors, j}ldgt‘ﬂ
and legislation law makers, will benefit from a stronger undersla_ndmg ol
how speed monitoring devices should operate, as well as being very
mindful of the foibles often caused by poor calibration, component-puri
malfunction or deterioration and the human use of such devices.

Also, depending upon which provincial or state statistics you wish {o
believe, however they were manufactured, it appears, by some wrilcl'::a !Iml
upwards of 30 per cent of all speeding ticket revenues were not jusl_ll lt't_l
This appears to the authors as being quite exaggerated (some of which ix
scemingly predicated on court reversals or personnel who have the
authority to vacate such charges). We believe that no responsible statistics
exist to support this figure. In fact, we go further: we believe it is anlullvr
impossibility to actually construct such a statistic, given the highly
abstruse protocol (even imagined) that would be required to construct i
responsible sample space (collection of incidents) upon which to base u
reliable statistical inference on such a matter. While undoubtedly some
tickets are issued in error, it is our hope to make this “some” just as slight
as possible.



Chapter 10

MAIJOR FACTORS THAT CREATE
FAULTY RADAR USE

IMPROPER CALIBRATION

Any scientific piece of equipment used for measuring a physicul
(uantity, with the exception of perhaps a scaled ruler or mechanical
micrometre, is required to be periodically calibrated by the user. There ix
no scientist or technician working in any legitimate testing or fabricating
environment who is not keenly aware of this necessity, for withoul
constant checking for reliable output from their measuring devices, (hey
can never be sure of the accuracy of their results. Good quality control
procedures demand it and a police radar unit is no exception.

Unfortunately, there are some manufacturers of police radar equip-
ment who convey the notion that because their units, like quartz watches,
ure crystal-controlled units, external calibration by a tuning fork is nol
necessary. This is absolutely false. Every police radar unit has a frequency
and a counting circuit, both of which function independently but are
required to operate synchronously. They can and do fall out of synchroni-
zation, however, and it is only through close and independent monitoring
that such malfunctioning can be identified.

There are many police officers who feel that just flicking on the
calibrate switch or test switch built into their radar unit, examining (he
reading that comes up to see if it matches the programmed speed reading
and then swilching it back to regular operation, constitutes a proper
calibration. It is not. All the police officer has done is to cause the internal
frequency setting device, the crystal, to generate a signal. The crystal's
pulses are counted according to a presel ratio of pulses counted to pulses
penerated. Such counts correlate to a specified speed. All the police
officer has done is to test the counting circuit, which may be functioning
perfectly. The crystal mixer diode or klystron transmitter, however, may
he malfunctioning. In short, an internal calibration without reference to an
external source is no calibration at all. :

Ideally, the radar unit should be calibrated by testing its speed regis-
tration mechanism against moving vehicles of known -speed. This,
however, is impractical and is why tuning forks are substituted. When a
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tuning fork, corresponding (o a specific velocity, is set in vibration in the
midst of the pulsed wave train being emitted by the radar’s transmitter,
that portion of the wave train being reflected back to the receiver by the
tuning fork is compressed to the same extent as a portion of the reflected
wave (rain would be if it were bouncing back from a moving vehicle
travelling at the same specified velocity. In effect, the vibrating tuning
fork is a simulation of the velocity of a moving vehicle. How good a
tuning fork simulation is has been well documented with exhaustive tests
that show a closer than one-fifth of a kilometre per hour difference on the
average between tuning forks and vehicles used to calibralc the same
radar devices.

A police radar unit should always be calibrated with its antenna di-
rected to the sky. If it produces the same response with the same (uning
forks with its antenna realigned in the direction of the target area that the
police officer has chosen to monitor for speeding vehicles, then the radar
unit can be deemed to have passed its calibration test.

This, however, cannot be said of hand-held units. Theoretically, op-
erators are required to activate their unit in all directions. A police officer
who states that he or she did a 360-degree sweep of the target area before
engaging in any traffic monitoring may be believed by the court, because
the statement implies that the police officer swept all areas. This, in fact,
is impossible to do. Imagine being in the centre of a big bubble. Mathe-
matically speaking, there are an infinite number of points on the inner
surface of the bubble. It would, therefore, take an infinite period of time to
hit every such point, notwithstanding beam overlap. However, if a police
officer takes the time to do a reasonable number (five or six) 360-degree
sweeps, so as to be fairly satisfied that there is no source of interference
within the target area, then his or her evidence will be quile satisfactory.

FAULTY TUNING FORKS AND IMPROPER USAGE

Tuning forks are precision instruments and are extremely delicate. If
dropped by accident, micro-sized fractures can occur in its interior,
leading to slow crack propagation that is most difficult 1o determine. This
is metal fatigue and is a condition that every tuning fork, however
handled, eventually develops over prolonged usage. Dropping them only
accelerates the process.

_ Conscquently, all tuning forks should be routinely checked by a cer-
tified technician with the proper gauging instruments. A surface scratch of
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only 1/20,000 of a centimetre was enough to cause an inaccurate reading
by eight kilometres in a test incident." Another reason for the importance
ol keeping tuning forks well protected is that such small fracturing and
seratching sets up secondary harmonic frequencies. In a vibrating tuning
fork this, in time, slowly overrides and alters the stroking behaviour of the
fork’s tines as they compress the reflected wave train returning (o the
(ransmitter.

During the past several years, numerous comments and publications
[rom inter-office memoranda, from both speed radar manufacturing
companies and police departments, have been issued alleging the infalli-
hility of tuning forks. The latter have been abused not only to the point of
having their tines gouged and bent, but also even to having portions ol
(them sawed off. Immediately after some of these torture tests have taken
place, these mistreated tuning forks have been shown to be still capable of
emitting the same frequency of vibration as before. The conclusion thal
the observers of such demonstrations (or readers of their results) have
been earnestly requested to reach is that tuning forks have such unigue
qualities inherent in their composition and construction that they can be
expected to maintain their perfect performance indefinitely.

Of course, this is nonsense. Perhaps some tuning forks, suffering
such abuse, may operate with a previously designed frequency for some
time, but what length of time this might actually be is another matter, All
metal objects possess a specific “granular alignment” that constantly
changes over time. A freshly abused tuning fork might very well exhibil
the same frequency of vibration as it did before being abused. However,
tests have also shown that tuning forks are very delicate instruments and
that their longevity for accuracy is dependent upon their ongoing consis-
tency to produce accurate readings.

Consequently, tuning forks that are to be used [or calibration testing
must be periodically checked for reliability and certified for use during a
specified lime interval with available documentation, so that the operator
of the radar system may inspect them for time lapse and, if need be,

- request replacements.

Striking a tuning fork against a surface of non-uniform density such
as a police officer’s boot that has nails in it will also produce secondary
harmonic frequencies. However, this method of setting the tuning fork in
vibration by police officers is most common. Ideally, a surface of uniform
density that is slightly less hard than the material the tuning fork is made

Peter Gilchrist, Fight That Ticket In Ontario (Vancouver: International Self-Counsel Press,
1980, at 69.
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of should be used. There is probably no police officer who can find such a
surface object around for this purpose only, and there arc very few
surfaces on their person or inside or on their cruiser that are reliable
enough.

EFFECTS OF TERRAIN

Because all speed radar systems are designed (o function on a blind
trust basis regardless of having a large target-capturing envelope, hilly
terrain creates the worst possible difficulties not only in identifying the
target vehicle but also in determining its true speed. Even in hilly terrain,
the valleys and peaks in the roadway may be quite gradual and nol
apparent to cursory observation by a police radar operator. However, if a
valley covers a large portion of the radar’s emitted and received signals in
such a way that a stronger wave of reflected microwave signals i§
registered from a vehicle that either precedes or follows the target vehicle,
then the latter may be misidentified. In this situation, the radar heams may
either “undershoot or overshoot” as a result of the antenna system. In
effect, short lengths of roadways that have the capacity of receiving most
of the return signals reflected back from a surface to register a speed
reading, or roadways that are not perfectly straight, irrespective of how
heavy or light the traffic may be, are prime sources of error in largeting
any vehicles.

OPERATIONAL RANGE CONTROL EFFECTS

Because speed radar systems have both a high and low range of sen-
sitivity, the actual range (target envelope) is always the operator’s choice,
This range always affects the radar’s sensitivity to returning signals.

With a low-sensitivity setting, the radar device detects only strong
signals — that is, from vehicles that are relatively close (500 metres or
less). The problem here is that a vehicle that is further away but has a
larger cross-sectional arca (for example, a 20-metre-long commercial
transport trailer) can receive and reflect a far greater concentration of
radar signals that “override” the reflected signals of a closer vehicle being
targeted by the radar operator.

Conversely, with a high-sensitivily setting, the radar device will de-
tect relatively weak signals from vehicles that are further away. However,
again the closer vehicle may be wrongly identified as the speeding vehicle
in a group of vehicles within the capture radius of the radar unit.
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The only way out of this “dual trap” is the vigilance of the radar op-
crator in taking extreme care in well-defining the correct length and width
ol their target envelope before entering into speed enforcement activity.
I'ie only way of doing this is to select a roadway populated with many
vehicles moving at different speeds to determine the sensitivity setting
(hey wish, prior to going (o their selected patrol area. Also, such prior
vehicle monitoring in order to set a sensitivity setting must be provable by
documented evidence, when asked, and “timedated” before actual
enforcement activity took place.

Whatever range setting the operator chooses, it is only approximale,
not precise. Most range control units are designed so that at any one
selting only some targeted vehicles will be displayed.

From the above discussion, one can draw the false conclusion (hat
speed radar systems per se are not too reliable in targeting most vehicles,
Nothing could be further from the truth. Speed radar systems in the hands
ol inept or inadequately trained police officers can provide erroneous
icadings in a variety of different target situations. However, in the hands
ol well-trained police officers who properly tune and measure off the
centre line length of their “capture envelope” before venturing oul (0
¢nforce the law, speed radar systems will detect virtually any speeder who
enlers their envelope.

TARGET ENVELOPE EFFECTS

Many police officers are too impatient to take the time to construct
(he target envelope that they wish to use. The consequences of this
impatience can be fatal during cross-examination. If, for example, a police
olficer says that the capture envelope was approximately 30 metres and
that the radar recorded a speed of 130 k.p.h., then it could be concluded
cither that the police officer’s radar device was defective in recording
speeds accurately or that the police officer’s testimony was false. A speed
of 130 k.p.h. translates into a capture envelope of 36 metres per second;
therefore, the targeted vehicle would have been in the radar beam for less
than one second. This is hardly sufficient time for an operator to develop a
meaningful tracking history.

ELECTRONIC WAVE PROPAGATION

We touched upon electronic interference briefly in the previous
chapter, but with only minor observation. To really understand the impact
of this phenomenon, it is necessary to digress a little. We mentioned
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carlier about the occurrence of secondary harmonic frequencies. To
explain, a “harmonic™ is a numerical multiple of a basic frequency being
transmitted. It is immaterial what this frequency is or what its source is.
For example, if a Citizen’s Band (CB) radio emits a signal of 27 million
cycles per second (c.p.s.), the second harmonic being emitted would be
twice this (54 million ¢.p.s.), the third harmonic emitted would be three
times the first (81 million c.p.s.) and so on. In fact, harmonics can be
recorded today from an ordinary CB transmitter that can range up to the
1000th harmonic quite casily, although they become progressively weaker
as they are being generated. Although more sophisticated radio transmit-
ters can be built that shicld the air waves from such wave propagation,
they do not yet abound. Consequently, such high harmonics, which
surpass the five bands of radar receiving units in current use, are a real
problem (o police radar systems if they occur in sufficient signal strength.
In fact, the radar’s susceptibility to processing a harmonic from a foreign
source can result in a spurious reading, because foreign radio signals can
enter the radar set through its antenna, as well as through its associated
intercabling or even through the radar’s housing assembly. While manu-
facturers of speed radar systems employ a variety of shielding techniques
lo eliminate unwanted signals and make the system as responsive as
possible to genuine signals reflected from vehicles within specific target
cnvelopes, their systems are not perfect. It is impossible to make a speed
radar system that is totally impervious to all unwanted signals under all
operating conditions.

Leaky insulators on high tension power lines, high output micro-
wave transmission towers and hydro power substations are examples of
unseen sources that can cause significant wave propagation interference to
any radar system.

Up lo a six per cent error reading’ can occur in a mounted radar unit
i its battery source is the same as that of the cruiser’s cngine if the engine
is idling. Furthermore, if the battery posts are dirty or loose, or if the
power cable’s battery clips are not tightly clamped to the battery posts,
readings can flicker with considerable variance.

The presence of neon, fluorescent or mereury vapour lighting, in ad-
dition to underground communication and power lines,’ can create erratic
electrical charges that have the same propagating wave interference effect
as the harmonic frequencies described above.

Id., at 67.

Just because a power line is underground is by no means any kind of a guaranice that it is
grounded or properly shiclded from interfering with microwave transmission.
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Most erroneous readings, however, are generated insch the p(lllli.'t‘
officer’s vehicle. Vehicle-to-station and station-to-vehicle voice transmis
sion or maintaining an open line between the two can §er10usly atlgvl
rudar readings, as can alternators, air conditioners, clegtrlcal motors 1o
funs and windshield wipers, ignition systems (as mer}tloned above) i.llll|
sirens. Thus, relocating the radar unit within the vehicle by only a few
centimetres to a more receptive location to achieve more a}ccqraE? _spuvtl
measurements should be done with great care. The “whistling” is (he

puide.

POLICE TAMPERING

While most police officers are honest, decent peopl@ who work very
hard at what often seems to be an increasingly thankless job, the _polcnllul
¢xists among some police officers (as it does in many groups of pci?plul
(or tampering with the rules. This is especially true if the system does nol
ndequately discourage such practice.

Police officers are aware that the evidence they give in cc’turtlwllll b
piven a high credibility rating by the court !Jecause of the objectivity ni:
(heir evidence. The responsibility of disproving the accuracy of the ra‘nlm
device rests on the defendant, and this is in line with the legal authorilics
dealing with this aspect of use of radar devices.

POOR LOCATION

This is the most critical factor contributing to the greatest amount ol
false radar readings that exist. What is absolutely surprising is that l!h‘:
court, police and Crown prosecutors appear to be utterly oblwlous"m' h|l'¢
importance (as are so many “expert” pohc_e rgdar pperfitors). The cali Irt
of location never seems (o enter into examination, it being too nebulous a

factor to consider.

IMPROPER SET-UP PROCEDURE

Set-up procedures that a police officer is required to go Lhroygh with
his radar equipment before using it arc almost never q}lestloned in _courl.‘
If they are, they are all too glibly considered, if at all, in the rendering ol
any judgment by a judge.
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INEPTITUDE OF RADAR ENFORCEMENT POLICE
OFFICERS

Because of the exceedingly simplistic appearance of current radar
systems, which have very few controlling devices (all of which make
Lhe‘-im seem (o be very user friendly), some police officers believe that only
a I'Pvc-mmutc course is required to learn how (o operate them outside. This
attitude, not intended by any manufacturers, is the most prevalent reason
why some police officers perform very badly in cross-examination by
competent lawyers and justices of the peace. This situation should not
de.ve]op. Individuals cannot get into a reputable police college today
without exceptional talent in a variety of areas. However, the situation still
Ficv_e]ops because of the inadequacy of radar system training in many such
msttutions.

: We shall say much more in the next chapter about these last two
actors.

Chapter 11

THE DO’S AND DON’TS OF EFFECTIVE
SPEED RADAR TARGETING

As we have seen from our somewhat cursory evaluations, there are i
considerable number of factors that affect or influence the response ol
speed radar systems. While we may appear to have confirmed what many
have secretly believed — that speed radar is just not all it’s cracked up (o
be — it is still one of the most effective means to accurately targel
speeding vehicles. The real problem lies in its deceptively simple appear
unce and the very few controls that are required just to make it operate in
uny fashion. As a result, speed radar is, perhaps, the most misunderstood,
und therefore, the most misused of all modern devices employed today lor
iracking speed. However, a great deal can be done to eliminate (he
majority of the factors that interfere with its operational accuracy il iy
users simply exercise a little more responsibility.

For police officers, the court and prosecutors must recognize thul
there are very serious limitations with every type of speed radar device
that are just not going to disappear regardless of the continuing advancey
heing made by the manufacturing industry. Consequently, effective use of
radar, like any other precision instrument, can only be achieved by not
poing outside these limitations. The truth is that there are enough speeding
vehicles abounding on roadway areas which can be easily and accurately
targeted within the limitations of most radar units, and police officers need
never fear there will ever be an insufficient supply.

We, of course, cannot even begin to identify every limitation in-
volved in using particular speed radar devices since there are so many
different manufacturers, all of whom make devices whose limitations vary
considerably with those of their competitors." We can, however, sugges
some do’s and don’ts in operating speed radar devices that are, we feel,
generally applicable to most models available in today’s market.

It is respectfully submitted by the authors, in view of their studies, that this is an excellent
reason why police departments and the courts should derive a “standard of acceptability” il
the law is to continue to regard the evidence of speed radar readings as prima facie evi
dence. In fact, it appears to be almost a necessity since the law now regards speeding as an
absolute offence, as opposed to a strict liability offence.
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Topr RADAR AND LASER COURT
QUESTIONS

The first 10 of the following questions come with permission from
| es Langford, President of Speed Measurement Laboratories Inc. (SML),
and are valuable for our consideration. SML is known for its excellence
(hroughout North America and abroad. He has given us permission (0
(uote SML fully.

1. Has your radar gun ever made a mistake? Please explain the error.

Common mistakes of radar guns include shadowing error, cosine er-
ror, batching error, low Doppler cosine error, pulsating signal amplitude,
harmonic signal interference, RFI (Radio Frequency Interference) error,
All radar guns make mistakes, even the nmewer digital models. Police
officers must be truthful if they know. There has never been a speed
monitoring device invented and/or in use that does not have some history
of faults. Police officers who claim their radar guns have never made a
mistake are ecither true novices or are just lying. They need to be ac-
(uainted with the fault history of their device. Have them explain these
mistakes and suggest these mistakes were made in your case. We can
think of the famous court case of Florida v. Aquilera, 48 Fla. Supp. Supp.
207 (Dade County Ct.), 1979, where 80 speeding tickets were dismissed
when Judge Nesbitt observed a radar gun clock a palm tree traveling 86
mph.

2. Do you use tuning forks to check the radar gun’s accuracy before
each patrol shift? How do you use them?

Connecticut v. Tomanelli, 216 A.2d 625, 1966 affirmed judicial no-
lice of the acceptability of using tuning forks to check the accuracy of
radar guns. If the speed displayed on the radar is not within +/- 1 mph of
the speed stamped on the tuning fork, that tuning fork must not be used. If
the radar is used in the moving mode, two tuning forks must be used. One
checks for the accuracy of the radar’s high Doppler and one checks the
accuracy of the radar’s low Doppler. The low Doppler accuracy is
important as it displays the patrol vehicle’s or motorcycle’s speed and is

' 2300 Harvest Glen, Fort Worth, Texas, 76108.
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necessary in speed compilation of the offending speeders. If the radar gun
is stationary only, one tuning fork is used. This is not radar gun calibra-
tion. Police agencies should have tuning fork certifications for accuracy
and records of tuning forks being used on all radar guns each day before
each shift. Tuning forks must have notarized statements of accuracy and
must be tested every three years by an independent facility. (We do not
adopt this three year wait and see policy. There are such conditions as
hydrogen embritilement in alloys, and by tuning forks made by extrusion;
grain breakage can occur during short time intervals that make them
inaccurate. A simple dropping can produce grain breakage, setting up
discordant harmonics, and ruin the fork forever.)

3. What radar band is used by your radar gun?

There are, at the moment, five radar bands approved by the Federal
Communications Commission for use in speed enforcement. They are: X,
K, Ka, Super Ka, and Ku that cover various gigahertz (GHz) (billions of
microwave cycles per second) that range from 10.475 to 36.0 GHz. This is
important as they all have different beam divergence patterns. A radar
gun’s microwave beam diverges much like a flashlight. Police officers
should be able to identify which radar band is used by their radar as Ohio
v. Wilcox, 1974 and Honeycuir v. Kentucky, 408 S.W.2d 421, 1966 both
alfirm operators must be qualified through proper training. The police
officer must understand different beam divergence patterns of the differ-
ent radar bands if they are to properly identify a suspected speeder with a
radar or laser speed gun.

To assist police officers and other law enforcement personnel, we
give the following information:

COMMON TYPES OF RADAR BANDS

X-Band Radar: 10.5 to 10.55 GHz. Started in the 1950s, X-band
radar is the casiest (o detect because of its lower frequency and higher
power output. Depending on terrain, temperature and humidity, X-band
radar can be detected from a distance of 2 to 4 miles, yet it can only take
accurale readings of speed from a distance of 1/2 mile or less.

Unfortunately, police radar is not the only source of X-band signals.

Garage door openers, microwave intrusion alarms, microwave towers, and

other high-tech equipment can fool a radar detector into giving off an X-
band alert. Filters and redundant sampling (back-up systems) are used (o
combat this “falsing”.

K-Band Radar: 25.05 to 24.25 GHz. Such devices have a relatively
small wavelength so they are more easily absorbed by water molecules in
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the air. At the power level found in police radar guns, K-band has an
effective clocking range of about 1/4 mile. Depending upon terrain
(around a corner, over a hill, efc.), K-band waves can be detected from a
range of 1/4 mile to 2 miles.

K-band guns also have what's known as “Instant-On” radar. This
keeps the transmitter in “hot stand by” mode, ready to be activated by a
police officer when the targel is within 200-300 yards. If it’s been aimed
at you, your speed has been measured by the time the detector alerts you,
If it is being used to targel vehicles ahead of you, your detector may
provide a warning in time for you to slow down and avoid a ticket. We
mention this only because of the many “fuzz busters” that are tuned to K-
band.

Ka Photo Cop and Ka Wide-Band: 34.2 (o 35.2 GHz. In 1987 the
FCC (Federal Communications Commission) allocated a frequency on yel
another band, Ka, for police radar use. With that came the introduction of
photo radar (also known as “photo-cop”). The photo-cop system works at
34.3 GHz and combines a Ka-band radar gun with an automated camera.

A vehicle approaching at or above a predetermined speed will trig-
ger the camera. The photo shows the front of the vehicle, license plate,
driver’s face, the date, location, and time. The unit can clock and photo-
graph up 1o 200 vehicles per hour. Alleged speeders are not stopped. The
film is processed and a ticket is mailed to the registered owner of the
vehicle, ordering him or her to pay the fine or appear in court.

Ka Super Wide-Band: 33.4 to 36.0 GHz. The introduction of the
“stalker” radar gun raised the stakes in the detection game. Unlike all
previous guns, the Stalker has been FCC licensed for any frequency in the
Ka-band between 33.4 GHz to 36.0 so cannol be picked up by detectors
designed only for X, K, and photo radar. Stalker guns are being used in
more than half the country. In response, manulacturers have developed
detectors with “Super wide-band” technology that sweeps all of the Ka-
band allocated to radar, as well as providing continuous feedback.

Photo-cop’s effective range is 120-300 feet and it transmits a con-
tinuous signal which is a plus for radar detectors. The distance at which it
can be detected varies, depending upon a detector’s Ka-band sensitivity.
Better detectors can typically sniff out a photo-cop system 1/4 to 1/2 mile
away. Only a handful of cities use photo radar. Industry sources predicted
widespread interest and expanded use, but that has not been the case.
Legal controversies along with prohibitive expense have caused officials
to stick with more traditional methods of speed detection. The FCC later
expanded Ka-band radar use to a range of 34.2 to 35.2 GHz. This became
known as Ka Wide-Band.
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Ku Band Radar: The Federal Communications Commission (FCC)
has allocated 13.45 GHz in the Ku band for traffic radar use in the United
States; however Ku radars are not sold or used in the U.S. Some European
countries are reported to use Ku band (13.45 GHz) traffic radars.

4. Were there other vehicles in the beam width of your radar gun
when you allege I was speeding?

The correct answer is there very well might have been but it was
yours that I identified.

Michigan v. Ferency, 133 Mich. App. 526, 351 N.W.2nd 225, 1984
held the police officer must be able to establish the target vehicle
(speeder) was within the beam width of the radar gun. The beam widths of
radar bands are different at 500 feet: X band 157 feet, K band 104 feel,
and Ka band at 79 feet. On the interstate 157 feet covers all four lanes of
the highway. Ferency also held the police officer must understand the
operation of their equipment as the radar interacts with the environment,
Recently Pennsylvania police were embarrassed when their new radar
constantly clocked rocks at 70 mph when in fact the radar was reporting
the speed of the unit’s heater fan according to the Philadelphia Inquirer.
If the police officer targeted your vehicle at 1000 feet how many other
vehicles were in the beam’s width? By ils nature, radar can’t single oul
one vehicle in a group. Which vehicle produced the speed reading?

5. Has the police officer been properly certified to operate radar and
laser guns?

NHTSA (National Highway Traffic Safely Administration) calls for
police officer re-certification to operate radar and laser guns every three
years. It also calls for radar and laser gun re-certification every three years
to be conducted by an independent testing company. The police depart-
ment should produce these documents of compliance. NHTSA also calls
for police officer certification to consist of 24 hours of classroom instruc-
tion and 16 hours of supervised ficld experience prior to use of speed
enforcement radar and laser guns. Equipment re-certification must not be
conducted by the manufacturer of the radar or laser guns. Police officers
should carry on them at all duty times proof of their certification (o
properly operate radar and laser speed guns. Some slates have specific
training requirements for certification.

6. Did the police officer establish a valid visual tracking history of the
vehicle prior to issuing a ticket?

Wisconsin v. Hansen, 85 Wis.2d 233, 270 N.-W.2d 212, 1978 and
Michigan v. Ferency, sec previous, both held the police officer must
establish and complete a valid “visual tracking history” which includes
vehicle identification by make and model, establishing the vehicle is
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within the beam of the radar used, using the radar gun’s Doppler audio,
checking the police vehicle’s speedometer twice, comparing the speed
ometer speed to that of the radar’s patrol speed. Was this done in thix
case? If so, explain how the police officer determined this vehicle wis
within the main power beam of the radar.

7. Is the speed gun on the IACP approved list of radar and laser speed
guns?

This question must be answered by the police officer. After Judge
Nesbit observed a palm tree traveling at 86 mph, model minimuin
performance standards were set by government agencies for radar and
laser guns. NHTSA, the National Institute of Standards and Technology
(NIST), the International Association of Chiefs of Police, and the Nationul
Bureau of Standards have all established lists of radar and laser guns
approved for use in speed enforcement. The police officer should be abie
to produce evidence the radar or laser gun used appears on such lists, The
IACP publishes a CPL (Consumer Products List) of approved radar and
laser guns. See www.theiacp.com.

8. What radar training program did the police officer complete?

If the police officer states the training was given by radar or laser
gun manufacturer’s representatives, such training violates the court ruling
of Judge Michael S. Ullman, California v. Kruger, Pantos, and Payne,
case # 887092, DP 44339, DP 54571, 1986. In this case, speeding tickels
were dismissed when the judge discovered training and certification were
inadequate. The court said, “training programs should be conducted by
highly qualified radar operators consistent with NHTSA 24/16 guidelines
and not by manufacturer’s representatives.” State and local jurisdictions
have specific training requirements.

9. At what distance are laser speeding tickets valid?

Laser is infrared light and has a very narrow beam divergence, Al
500 feet, its beam is a mere 18 inches in diameter. Unlike radar, laser cian
target one vehicle in a group. However, Judge Reginald Stanton, New
Jersey Supreme Court, 1998 issued a national laser usage precedent in
stating laser gun speed measurements may not be made past 1000 feet due
to the possibility of a laser “sweep error”. There is a possibility past 1000
feet that part of the laser’s beam could strike an adjacent vehicle and show
the operator that vehicle’s speed instead of the vehicle targeted by the
laser gun. A laser speeding ticket should show the distance at which the
laser caplured the speed and the make and model of the laser gun.
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(It is our view, when technology catches up, that a printed “timed”
phase lag, from beginning to end, will be introduced as critically essen-
tial.)

10. State the steps in a valid visual tracking history and does the
radar comply with OSHA safety standards? (Canada’s counterpart
WHMIS, has none.)

:J

The police officer should answer with the proper steps in establish-

ing a valid visual tracking history. These steps are: Visual Observation of

the suspect vehicle, including the distance of the vehicle and being able to
identify the vehicle by make and model; Audio Confirmation of the
vehicle’s excessive speed using and understanding the radar gun’s
Doppler audio controls; Radar Verification of the visual observation with
the radar reporting the speed of the target vehicle; and Speedometer
Verification of the patrol speed of the police vehicle matches the patrol
speed ol the police vehicle as reported by the radar. This verification
should be done twice and the speeds should match. OSHA in conjunction
with NHSTA, the IACP, and the National Burcau of Standards have sel
model minimum performance specifications (1994) for radar gun includ-
ing the maximum amount of allowable microwave radiation emitted by
the devices to be considered safe (o operate by police officers and safe to
the public. The current maximum allowable radiation is SmW/cm2. Older
radar guns do not comply with this radiation standard. The police officer
should be able to produce documents verifying compliance with these
radiation standards of the radar gun used (o issue speeding tickets.

11. Do laser guns use the Doppler principle like radar guns or some
other principle?

The answer is that some do but only as an audio alert to direct the
police officer’s attention, if need be, to “look™ for an up and coming
target. Some police officers may not know this since the particular type of
equipment they have been trained on and use has no audio alert. However,
not giving this answer immediately, but rather, stumbling about trying to
answer laser gun operations in some other way could immediately imply
that the police officer is generally insufficiently trained in the use of laser
guns per se and that their certification in laser gun usage is suspect.

NOTE: For example, there is at present what is called a CQ, laser based
differential absorption LIDAR (DIAL) system that measures “speed” by
back-scatter return, which is entirely based on the Doppler principle to
measure speed. (More about this in Appendix F.)
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12. In what way are radar speed guns different from laser speed
guns?

A police officer not knowing this and giving a fumbling, cover-up
answer puts in question their capacity for being a helpful witness for (he
court. Radar devices operate in a passive mode, sending out microwayes
in large enveloping envelopes, waiting to read, by Doppler effect, vehicle
speeds within this envelope. The police officer also wails passively uniil
their unit alerts them (or their screen displays a speed in excess of a pie
set speed threshold) to a speeding vechicle. Only then do they tuke
enforcement action.

Laser devices, by contrast, require the active participation of a police
officer who uses a mounted but stationary gun that [ires pulsed bursts ol
infrared bundles in a line-of-sight mode like a rifle (the officer personally
sighting the gun to do this). A laser speed gun shoots a very short burst ol
infrared laser light and then waits for it to reflect off the vehicle and
return. The gun counts the number of nanoseconds it takes lor the round
trip, and by dividing by 2 it can calculate the distance to the car. If the gun
lakes 1000 samples per second, it can compare the change in distance
between samples and calculate the speed of the car. By taking several
hundred samples over the course of a third of a second or so, the accuracy
can be very high.

QUESTIONS ATTORNEYS MAY ASK WHILE CROSS-
EXAMINING A POLICE OFFICER

The following questions are capable of being asked a police officer
by a defendant or his attorney, especially in a case where more than just a
speeding offence occurs. Charges such as impaired driving (DUI),
reckless driving, resisting arrest, and several others wrapped together
often occur (but not necessarily).

It really depends upon the judge and how much latitude they will

allow. Of course, the reason these types of questions are asked is in an

attempt to discredit the credibility of a police officer. It has been our
unfortunate experience Lo see very excellent, well trained and experienced
officers made out to be [oolish and incompetent, and hence become so
thoroughly confused, abused and humiliated by this calibre of questioning
that their testimony is thrown out.

1. Are you a drinking man?

2. Do you ever get nervous on the job?

3

Have your judgments ever been overturned? (Why? Why not?)
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4. Do you think about other things while on duty? (Do you ever
daydream?)

5. What do you think about sex? (Have you ever had sex with someone
clse in the same week? Month? How about homosexuals, do you
like them?)

6.  Does using speed monitoring devices give you a thrill? A high? A
power trip? (Why? Why not?)

7. What’s your real reason for becoming a police officer?

8. Have you ever carricd a grudge against anyone or anything?
(Never?)

9. Do you like fast cars? (NASCAR? Indy 500? Why not?)

10. What kind of drugs do you and your family take? (Ever take non-
prescription drugs? How about pot? Ever tried it a little?)

I'l. Were you ever divorced for what your ex-wife/ex-husband regarded

as criminal behaviour?
12. Did you ever speed yourself? (Why? Why not?)

13. Was that your favourite colour of car? (What is your favourite
colour?)

14. What do you think about policemen making their monthly quota?
(Good? Bad? You don’t believe they do?)

15. Ever had a wee drink before driving? (How many?)

16. How many car accidents have you ever had? (Were speeders
involved?)

17. Ever stopped the same driver twice?

18. Ever get bad mouthed by a driver? (and got even? This is the real
question being asked.)

19. Do you think white drivers are better than black drivers?
20. Do you ever hear voices? (Why? Why not?)

21. Do you wish you had a better job? (How about a promotion in the
department?)

22. Do you have a tlemper? (How do you manage it?)
And there are countless others.

You can well wonder why a judge would ever allow a defence law-
yer (or an advocate for the defendant) to ask such questions. The truth is
that some do and a good lawyer can find ways around almost any prosecu-
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lor’s objections by re-wording such questions to make them allowabhle,
(Just by providing a good reason that has supposed bearing on the as yel-
lo-be-introduced other charges in the case is often sufficient o be
allowed.)

The problem here is that a good police officer is only human; and
because of their endeavour to be honest, they can be tied up in such bad
knots that by the end of their testimony their credibility is highly ques-
tionable.

These questions demand that police officers provide suitable an-
swers that will not anger them nor personally debase them. A goud
weekend “workshop” on handling these types of offensive questions,
without looking foolish is an absolute must.

Also, remember that there is nothing more wanting by a good de-
fence lawyer, on cross-examination, than to get you angry. For then, your
case is likely lost.



Chapter 18

CONCLUSIONS

In the preceding seventeen chapters we have shown what constitules
the offence of speeding and its relegation into the third class of statutory
offences as an absolute liability offence (see R. v. Hickey'). There are
some other aspects of speeding which we may describe as regulatory,
dealing with topics which are ancillary to the legal requirements ol
speeding. We hope, by now, that the reader has a firm grip of whal
speeding is and how speed detection devices operate. Some very novel
and interesting situations have arisen and, as can be expected, many
innovative arguments and strange procedures have been advanced by
defendants and legal practitioners in the Provincial Offences Appeal
Caourt.

We shall, in this closing chapter, examine some of the appeals that
have reached the Provincial Offences Appeal Court and extract from these
many appeals the law governing the more important questions of onus of
proof, costs, constitutional issues, the reverse onus principle and related
matters regarding the offence of speeding and the procedures to be
followed since the Provincial Offences Act came into force, and with i,
the creation of the Provincial Offences Appeal Court.

Radar, laser and other speed detection devices discussed in earlier
chapters are the devices that are currently in use to track down drivers
who speed. One has to realize that many of the speed detection devices are
highly scientific instruments and function properly only if the rules and
conditions regulating their use are sirictly adhered to and faithfully
observed.

MOTION FOR NON-SUIT — “NO CASE SUBMISSION”

Allter the prosecution’s case is closed, it very often happens that the
defendant or his lawyer submits that there is no case to answer, commonly
called “no case submission”. This is often referred to as a motion for

[1976] O.J. No. 2149, 12 O.R. (2d) 578, 68 D.LR. (3d) 88, 20 C.C.C. (2d) 23 (Ont. Div.
CL). :
R.S.0. 1980, ¢. 400 (now R.S.0. 1990, c. P.33).
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non-suit. This is a rather unfortunate expression (o use in proceedings that
are designed and geared to (ry quasi-criminal offences. The offences that
are amenable to prosecution under the procedures set out in the Provincial
Offences Act of Ontario are not crimes, but for all practical purposes the
procedures adopted in prosecuting these infractions follow the same rules
and guidelines as if the matter were being prosecuted in the criminal
courts. For example, the law governing the onus of proof, the voir dire
procedure regarding the voluntariness of a statement made by a defendant,
the law regarding hearsay evidence, res gestae, similar facts and arraign-
ment, to mention a few arcas, arc the same as if the matter were a full-
blown criminal trial.

The justice of the peace is not assisted by a jury. He has to make
findings of fact based on the evidence before him. He has to assess the
credibility of the witnesses who gave evidence before him and he has to
evaluate the evidence. If the trier of fact finds that there is no evidence
adduced by the prosecution to prove the charge, he must, at the close of
the case for the prosecution, dismiss the charge. It is after the prosecution
has closed its case that the no case submission is made. In R. v. Cahill,'
Campbell C.J. said: “It is manifestly improper to put an accused person on
his defence if the Crown has not produced evidence on which he might
properly be convicted”.”

If there are doubts or questions raised with respect to the truthful-
ness or reliability of the witnesses, or the weight or sulficiency of the
evidence adduced by the prosecution, and if the evidence is insufficient to
establish the guilt of the accused beyond a reasonable doubt, then the
benefit of such doubt must be given to the accused.”

At the close of the Crown’s case, the trial judge, il requested by the
defendant, must rule whether or not a prima facie case has been estab-
lished: see R. v. Kennedy' and R. v. Snyder.” In R. v. Angelantoni,” it was
held that a trial judge must dispose of a motion for dismissal before he
may put the defendant Lo his election as to calling evidence.”

(1962), 132 C.C.C. 252, 40 C.R. 166 (P.E.1.5.C.) (subsequent references are to C.C.C.).

Id., at 254,

See K. v. Morubito, [1949] S.CJ. No. 2, [1949] S.C.R. 172, [1949] 1 D.L.R. 609, 93 C.C.C.
251(8.C.C.).

[1973] O.J. No. 108, 11 C.C.C. (2d) 263, 21 C.R.N.S. 251 (Ont. C.A).

[1974] S.J. No. 50, [1974] 3 W.W.R. 372, 16 C.C.C. (2d) 331 (Sask. Q.B.).

(1975), 28 C.C.C. (2d) 179, 31 C.R.N.S. 342 (Ont. C.A.) (subsequent references are 1o
C.EE).

Id., at 182.
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SECTION 9 OF PART 1 OF THE PROVINCIAL
OFFENCES ACT

Many citizens receive their offence notice from the police officer
and do nothing about it. The offence notice is an important document thal
is served upon the citizen and it tells him: (1) of the offence with which he
is charged; and (2) what he should do if he wishes to defend the charge.
Many people just deliberately fail and/or refuse to read the offence notice
and the attached instructions giving clear directions as to what is (o be
done if the citizen wishes to plead guilty, plead guilty with an explanation
which may mitigate the penalty or plead not guilty. This procedure,
established by the Provincial Offences Act, has been in existence since
April 1, 1980.

This is what the Ontario Court of Appeal in R. v. Carson" had (0 say
about s. 9(1) of the 1980 Provincial Offences Act:

Section 9 is found in Pt. 1 which establishes a simple expeditious proce-
dure for dealing fairly with provincial offences and imposes a limitation
as to penalty. This is as opposed to the procedures under Pt. I1I of the Act
by way of information and summons in which case a greater penalty may
be attracted. The procedure under Pt. I was intended to alleviate incon-
venience, cost and hardship to those charged with offences under provin-
cial Acts. It was also intended to remedy the over-taxed Court system
which was very costly to people of the province. Under the scheme of Pt.
I the person charged may complete the offence notice and deliver it,
specifying, from the available options, how his case is to proceed. As in-
dicated above, he may plead guilty and pay a fine that is fixed without
having to go to Court. He may also plead guilty with an explanation and
simply appear at a court office al a convenient time to explain the situa-
tion to the person in authority. Finally, he may plead not guilty, in which
case there is a trial. However, the scheme imposes a time limit within
which the person must act as requested. If he does not act, and that is his
choice, the section provides and the notice states, “you will be deemed
not to wish to dispute the charge, and a Justice shall enter a conviction in
your absence. ] lWe think that this approach is both fair and logical in the
circumstances.

If the defendant pleads not guilty then he must proceed (o lead evi-
dence to prove his case. If the defence is that the speed detection device
(let us say radar) was not working properly and gave a wrong reading,
then the defendant must adduce evidence for the court to adjudicate on the

. [1983] O.]. No. 2996, 41 O.R. (2d) 420, 147 D.L.R. (3d) 754, 4 C.C.C. (3d) 476, 4 CR.R.
289, 34 C.R. (3d) 86, 20 M.V.R. 54 (Ont. C.A.) (subsequent references are to MLV.R.).
Id., at 57.
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issue. The defendant or his counsel must put the facts on which the
defendant is relying when cross-examining the police officer in order (o
give him an opportunily o admit or deny what the defence is relying
upon. Bear in mind that speeding in Ontario is an absolute liability
offence and the mere driving above the speed limit constitutes the offence,
The amount in excess determines the penalty. In some Canadian provinces
and in some countrics where speeding is a strict liability offence, the
defence of “due diligence” is available to the defendant. Some courts have
held that “necessity”, if fully and properly established, can be a defence (o
the absolute liability offence of speeding.

The onus is on the defendant to show he was not speeding and he
must adduce evidence belore the court to prove the issues raised in his
defence. Although this is a heavy burden to discharge, there are many
instances where the defendant was successful in proving either that the
device was not functioning properly or that the test carried out by the
police officer to prove that the device was functioning properly was not in
accordance with the manufacturer’s specifications as set out in the
manulacturer’s manual. It is one thing for the officer to say he tested the
device and found it to be working properly, but it is quite a different
situation when the test carried out could not be verified as the recom-
mended test set out in the manufacturer’s manual (which many police
officers admit they have never seen). The defendant or his counsel can,
with diligent and careful cross-examination, make serious in-roads in the
prosecution’s case. See the case of R. v. Phillips” referred to in Chapter 3,
where Mr. Justice Sullivan held that the evidence adduced by the Crown
at trial was not of the quality to prove the case “beyond a reasonable
doubt”, especially in view of the evidence that the perfect radar equipment
can become most unreliable when unqualified and untrained people
undertake its operation.

SECTION 11(D) OF THE CANADIAN CHARTER OF
RIGHTS AND FREEDOMS

The defence is rejected by the judge, then a conviction is entered and
the court proceeds (o penalty. Some judges somelimes [ine the defendant
the maximum or a higher fine than would normally be imposed on a
person who did not defend the case. This, it is respectfully submitted, is
not the proper course to follow under the pretext that the defendant
“wasted the court’s time” when he could have pleaded guilty and paid a

" (1972), 10C.C.C. (2d) 39 (N.S. Co. Ct.).
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much lower fine. The defendant’s rights are protected in s. 11(d) of (he
Canadian Charter of Rights and Freedoms'" which preserve the doctrine
of the presumption of innocence of a defendant. The court can also order
the defendant to pay costs. This is dealt with a little later in this chapler
See the important cases of W.H. Valley Auto Wreckers Ltd. v. Township of
Roxborough," where Judge J.M. Harris examined the principles governing
the payment of costs. In Lupo v. The Queen,” costs were ordered (0 be
paid to the appellant. The question of “systemic delay” is fully discussed
in Chapter 5. A full examination of the use of the speed detection devices
mentioned in this Book has been competently discussed in depth and
graphically illustrated in Chapters 6 — 17 by the co-author of this Book,

NON-COMPLIANCE

By 1981, the procedures as set oul in the Provincial Offences Aci
had been severely challenged and many appeals were brought on the
ground that there was non-compliance with many of the provisions of the
Act. For about 18 months His Honour, Provincial Court Judge R
Dnieper presided over the Provincial Offences Appeal Court at Old City
Hall, Toronto and dealt with the majority of those appeals. In Greenspan
v. The Queen,” it was argued that the certificate of offence was a nullity
because the Provincial Offences Court of the judicial district of York win
not “named in the certificate in accordance with the requirement in 8. (1)
of the Provincial Offences Act, R.S.0. 1980, c. 400”." Dnieper Prov. C\, |
held that the certificate was not a nullity and that there was compliance
with s. 3(1) of the Act. Leave was then sought to appeal to the Ontario
Court of Appeal. Mr. Justice Brooke refused leave to appeal and uphell
the ruling of Dnieper Prov. Ct. J., stating that His Honour had propetly
applied the law.

Several other appeals dealt with ss. 3(1) to 3(4) of the Provincial Of
fences Act. Provincial Court Judge J.L. Addison ruled in the Schweyer"
appeal that the court must examine the nature of the non-compliance with
the provisions of the Act and then decide whether the irregularity or defect

Part | of the Constitution Act, 1982, being Sched. B to the Canada Act 1982 (U.K.), 1982,
c. Ll

(20 September 1984), unreported (Prov. Ct. Crim. Div.).

(29 November 1984), unreported (Prov. OIT. App. Ct.).

(1982), 17 M.V.R. 57 (Ont. Prov. OIf. CL).

Id., at 58.

R. v. Schweyer (25 June 1981), unreported (Prov. Off. App. Ct.).
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was “on the substance or form”. Like s. 9 of the Provincial Offences Act,
8. 3(4) has evoked many innovative arguments. Section 3(4) states that;

Upon the service of an offence notice or summons, the person charged
may be requested to sign the certificate of the offence; but the failure or
refusal to sign as requested does not invalidate the certificate of offence
or the service of the offence notice or summons.

It seems that the first part of the section requires the provincial of-
fences officer to request that the person charged sign the certificate of
offence. The request must be made. There must be evidence of this, but if
the person charged refuses (o sign, this does not invalidate the certificate
of offence.

The matter came up for consideration before His Honour, Provincial
Court Judge W.A. MacDonald in the appeal of R. v. Poos.” The basis for
the appeal was the allegation by the appellant that s. 3(4) of the Provincial
Offences Act was not complied with by the officer.

His Honour, stated inter alia:

The language, the officer shall request a person sign the certificate is
clearly mandatory. The fact is that the Legislature provides no remedy for
the lack of request by the officer, but in the same paragraph provides a
remedy for the lack of signature by the person charged. It leads to no
other interpretation other than what the Legislature intended. the lack of
request by the officer shall invalidate the certificate of offence.

In the result, the appeal was allowed and the conviction was sel
aside.

The controversy continues. Many still urge that failure to request
does not amount to a procedural error but that it is a Jjurisdictional matter
cured by the defendant attorning to the Jurisdiction. Since some evidence
has to be led as to the failure on the part of the officer (o request the
person charged to sign the certificate of offence, it is quile clear that a
motion to quash cannot be brought prior to plea.

SUFFICIENCY OF INFORMATION

It is convenient to examine at this stage some important decisions of
the Ontario High Court that have settled many questions that have been
raised and argued robustly in the Provincial Offences Appeal Court.

h (13 August 1986). unreported (Prov. OFff. App. Ct. Brantford, Ont.).
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In R. v. Thompson,” the defendant was acquitted of the offence o
speeding on April 30, 1981, and no issue was raised at trial concerning the
validity of the certificate of offence. An appeal was tak_en from Thomp-
son’s acquittal. After hearing the appeal on its merits, His anoHr. Judpe
Bice, without hearing argument, held that the certificate of ot.fc!wc by
which Thompson had been charged was a nullity in that, by orplttlng the
word “issuing”, the certificate did not comply with the prescrlbcd.lnrnl
and failed to satisfy the requirements of s. 3 of the Provincial OJ!j’.rm'r.\'
Act. The Crown felt that the learned trial judge in the Provincial Offences
Appeal Court had erred and brought mandamus proct;edings asking for i
order that Bice J. be directed to exercise his jurisdiction and to determine
the appeal from the respondent’s acquittal, notwithstanding the vz‘lriullnll
between the certificate of offence charging the offence and the form ol
certificate prescribed by the regulations. Mr. Justice Griffiths delivered an
oral judgment and stated:

Here, I regard the omission of the word “issuing” as constituting
defect in form or at worst a defect in substance. It has been held that o
defect in substance is one relating to the sufficiency ol the charge bul
where the defect relates only to the means of alleging the charge it be-
comes one of form. . . . The omission of the single word “issuing”
amounts to a defect in form. . . . there will be an order of mandamus di-
rected to His Honour Judge Bice to exercise his jurisdiction to determine
the appeal from the respondent’s acquittal, on the merits, nmwit.hstanding
the variation between the certificate of offence chazrlging the offence and
the form of certificate prescribed by the regulations.

In R. v. West,” Madam Justice Van Camp reviewed the provisions ol
s. 26 of the 1980 Provincial Offences Act dealing with sufficiency ol
information and held that the information was not a nullity and cou_ld hi
amended, despite the fact that the said information was not r_.:ouched in the
language of the relevant section, namely, s. 306 of the H;ghwc.xy ?rqﬂh'
Act.” The learned judge granted an order setting aside the quas_hu]g of the
information and ordered that the offence be tried by a provincial courl
judge.

In R. v. Johnson,™ the charge was for disobeying a stop sign. The de-
fendant failed (o appear at the trial and a conviction was Fnt_ered. He
appealed to the Provincial Offences Appeal Court and Provincial Caourl

20

[1981] O.J. No. 257, 61 C.C.C. (2d) 214, 12 M.V.R. 196 (Ont. H.C.J.) (subsequent
references are o M.V.R.).

Id., at 198-99.

[1981] O.J. No. 3208, 35 O.R. (2d) 179, 64 C.C.C. (2d) 417, 13 M.V.R. 70 (Ont. H.C.1.),
R.5.0. 1970, c. 202, as amended by R.5.0. 1980, c. 198, now R.5.0. c. H.8.

(30 September 1983), unreported (Ont. C.A.).
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Judge R.D. Osborne dismissed the appeal. The appellant then filed an
application for leave to appeal to the Ontario Court of Appeal claiming
that an important point of law was involved in that he did not “have his
day in Court”, After considering the ground for the application, Mr.
Justice Holden dismissed the application stating, inter alia: “T am unable
to see that any important point of law is involved in this case. The
application is therefore dismissed”.”

A very interesting appeal reached the Provincial Offences Appeal
Court on February 21, 1985. In R. . Polla,” the defendant was charged
with speeding — doing 79 k.p.h. in an unposted 50 k.p.h. zone. The police
officer gave evidence before the Justice of the peace o the effect that he
was operating a Muniquip 3060 radar device, serial number 2036, which
he tested before and after set-up and found o be operating properly and
accurately. He slated that the vehicle appeared to be speeding and it was
the lead vehicle of several vehicles. The officer activated the radar device
and it registered a reading of 79 k.p.h., which was locked in. There was a
lengthy and relevant cross-examination of the police officer by the
defendant Polla about how radar works and about its accuracy. After the
Crown closed its case, the defendant made a motion for dismissal urging
that where the Crown is relying on the use of the instrument to prove its
case, that instrument must be approved by the prescribed authority. He
then posed the question: which radar does the law recognize? Afler
listening to lengthy arguments, the learned Justice of the peace registered a
conviction. The appeal was heard in the Provincial Offences Appeal
Court, presided over by Provincial Court Judge W.P. Ross. Mr. Polla
again argued that the conviction was bad as there was no evidence that the
radar device used by the police officer was approved by the proper
authorities. He urged that under the Weights and Measures Act,” the
Department must give the stamp of approval of the instrument used.
Again, Mr. Polla asked which radar the law recognizes and which is the
approved instrument used by police officers.

The Crown replied setting out the principles of law governing the
use of radar devices and submitted that the evidence that the radar was
functioning accurately and properly after being tested by the officer is
prima facie evidence of its accuracy until rebutted by the defendant. The
radar set was used as a speed measuring device and the Crown cited the
authoritics (referred 1o in Chapter 3) regarding the prima Jacie nature of
the evidence registered by the radar device.

P iget s Lordship’s endorsement on the court file,
(21 February 1985), unreported (Prov. Off, App. CL).
R.5.C. 1985, c. W-6.
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His Honour, Judge Ross dismissed the appeal, _holdmg that ltl,c g
pellant did not destroy the prima facie case as etslabllshed by the (.,IUWI"I.
The law does not stipulate what type of radar is to be used, but it le..-t
state that whatever the type of device used, there must_be clear evidence
that it was functioning properly and accurately and that it was opcrzll_c.d hy.
a qualified operator whose qualifications were rc}eva_m to that pczllrlu:l.llu:_
type of device. As was stated earlier, cross-examination apd evi f.:nu., l.‘.
the defendant and/or his witnesses can destroy the prima facie case

established by the Crown.

COSTS

There are several cases dealing with awards of costs. On April “,;
1981, Provincial Court Judge Dnieper held in the case of.R. V. Purc‘ha{\“{f'
that costs of $25 awarded by the justice of the peace against thq prosect-
tor was invalid. The whole question of costs was full)z gonsmered. h):
Madam Justice McKinlay in her judgment in R. v. Moodze: It used -lt).!"ll..
argued that an award of costs under s. 112 (now s. 129) ol'thc Prow_m..t'ﬂ!’
Offences Act only had reference to appeals under Part III of the Provuu.ttc:.
O}Tences Act, and that costs under s. 61(2) _(q()w s. ‘60(2)) were loh:.,.
awarded in proceedings commenced by certificate 0.1 ol?[encc (in (I)(Lj el
words, appeals under Parts T and II of the Acl)_. But this view was I.le o
be wrong and Madam Justice McKinlay had this to say on this issue:

Crown Counsel argues that s. 112 [now s. 129] is only gvz}i]ab]e‘ for
appeals under Part 111 (ie., appeals in cases commcnccd‘by mtormafmn)
because that section follows the heading, found immediately after s. 98
[now s. 115] “APPEALS UNDER PART III”. It has already been Sf.‘.(:]'l that s.
107 [now s. 124], which also follows that heading refers‘ on its face to
appeals under both Parts 1 and III. As well, as I have mdlcatc‘:di 1!16 co_st
provisions in s. 121 [now 8. 135] dealing with fees and expenses to_r wit-
nesses on the appeal includes appeals under Part III, even though it fol-
lows the heading “APPEALS UNDER PARTS I AND II17,

In this Act headings are used in an unfortunately inaccurate .rnanner‘
Counsel for the respondent provided a list of other secﬁons_. which may
have similar dual application to those referred to abuwf, It is not neces-
sary for the purposes of this review to examine each of lhf:se mes‘.mns
in detail. However, one need only glance over the group of sections f rom
5. 99 [now s. 116] s. 117 [now s. 137] to satisfy oneself that these sections

g (3 April 1981), unreported (Prov. Off. App. Ct.).

[1984] O.J. No. 1266, 13 C.C.C. (3d) 264 (Ont. H.C.1.) (subsequent references are to
C.OC):
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are by no means all exclusively concerned with “APPEALS UNDER PART
TS

The Crown appealed 1o the Ontario Court of Appeal.” Tn delivering
the judgment of the court, His Lordship, Mr. Justice Morden, stated:

This appeal is concerned with the scope of the power of a Provincial
Court (Criminal Division) to award costs with respect to an appeal (o that
Court under the Provincial Offences Act, R.S.0. 1980, ¢. 400 in a proceeding
commenced by the filing of a certificate of offence — 4 Pt. I proceeding.

[Wle are persuaded that it was the intention of the Legislature to place a
general limit on the costs of an appeal in Pt [ and Pt Il proceedings,
These are less serious (see s. 12 of the Provincial Offences Acr limiting
the penalty in Pr. | proceedings) and less formal than Pt. 111 proceedings.
It is reasonable 1o think that the Legislature considered the wide costs
terms of 5. 129 to be inappropriate to an appeal in a proceeding that is in-
tended to be “simple and expeditious™. . .

The appeal is allowed, the order of the High Court is set aside and in
its place an order will issue quashing the costs disposition in the order of
the Provincial Court (Criminal Division). In accordance with the disposi-
tion of this Court . . . the costs of the appeal will be to the respondent.™

Both authors have observed with satisfaction the emergence of ra-
dar, laser, speedometer clocks, photographic imaging, aircrafl tracking,
VASCAR and AUTOVELOX from obscure and little-understood speed
detection devices, (o acknowledged, reliable and useful speed detection
instruments and systems. Any instrument as reliable, sensitive and
delicate (as most speed detection devices are) can give faulty readings if
not used properly and in the manner contemplated by the manufacturers. It
is hoped that, with the guidelines and scientific explanation set out in
Chapters 6 — 17, speed detection by the devices now in use will gain in
credibility; also, that the courts’ acceptance of radar, laser and other
devices will reassure all those involved in the administration of justice

that the law is keeping abreast with and laking advantage of modern
technology.

Since the appearance of the First Edition of this Lexl, there have been
innumerable instances in which its contents were cited by prosecutors,

Id., at 268,

R.v. Moodie, [1985] O.J. No. 128, 32 MLV.R. 208, 20 C.C.C. (3d) 189, 9 0.A.C. 281 (Ont.
C.A.) (subsequent references are 1o M.V.R.).

Id., at 209 and 212.
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defence counsel, justices of the peace __und judgcs. U,Wr. ‘lhc E!e;rll‘a, 1:h|:.
authors have followed with delight thec:ug);hbzt\ptlﬁfi ;:ltz;‘; t:l:;‘; e
perhaps a reward for the ct:forl.s expended tha oo

st referred-to authority in cases involving lhc‘offem,e of sp 2
:al:led r::::;i: %F:peed detection by radar and other dcvncesl. Ratfiart -ﬁnhgﬁ '1;(:
stay. More and better techniques have developed, to !;he saus.act ;1 on
authors, who continue to follow intently thej developing l?w;; in 1ﬂ _glhi
scientific age. Perhaps the reader can forglvev the use of t ‘ng;lwam i
development and changes in the law on speeding are moving

terrific speed.



